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Abstract 
The concept of ‘state practice’ plays an important role in the creation, interpretation and application 
of international law. The meaning of the state shapes the concept of ‘state practice’, where international 
law views the ‘state’ in ‘state practice’ as comprising of only core state institutions. In this paper, we 
show that, while the mainstream international law conception of the ‘state’ in ‘state practice’ appears 
as a ‘subject’, a critical conception treats it as a ‘thing’. We refer to Nicos Poulantzas’ view of the 
state, which helps us go beyond both the mainstream international law conception of the state as a 
single legal person in international law standing above class conflicts (‘subject’) and the critical 
conception of the state as an instrument, a passive tool in the hands of a class (‘thing’). Instead, 
Poulantzas views the state as a social relation. We use this view to critique the concept of ‘state practice’ 
and argue that: (a) the concept of ‘state practice’ ignores that the actions of the state are often a product 
of contradictions between different forces within the state; (b) international law fails to recognize that 
it is only by inquiring into the contradictions between different forces that the specific interests which a 
‘state practice’ is serving may be understood; and (c) by ignoring the practices of non-state actors 
(particularly, dominated groups) international law fails to acknowledge their interests and resistance 
against the state conduct. 
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1 Introduction 

‘State practice’ constitutes a central aspect of international law. Popularly recognised 

as an element of customary international law (CIL), ‘state practice’ takes various forms, 

is a broad concept and plays diverse roles in the international legal system. It helps in 

establishing lex lata and unveils lex ferenda. It is central to the creation,1 interpretation2 

and application of norms under international law.3 An understanding of ‘state practice’ 

is also ‘important to the “doing” of international legal history’.4 Though the character 

of ‘state practice’ changes with the purpose for which it is invoked, its core features 

remain the same. For instance, in the context of the identification of CIL and 

interpretation of treaties, determining ‘state practice’ 5  and ‘subsequent practice’, 

respectively, often rests on rules of ‘attribution’.6 Only conduct attributable to a state 

may be considered ‘state practice’ and ‘subsequent practice’. However, for the 

purposes of CIL formation, the mere presence of ‘state practice’ is not enough; it 

should also possess generality.7 For ‘subsequent practice’, it must be relevant ‘in the 

application of a treaty’.8 In other words, the core understanding for the identification 

of ‘state practice’ remains unaltered, but it requires specific characteristics when 

applied for different purposes such as CIL formation and interpretation of treaties.  

The understanding of ‘state practice’ is closely tied with the meaning of the 

state. International law considers the conduct of only core institutions of the state as 

 
1 Statute of the International Court of Justice, 26 June 1945, 1 UNTS XVI (entered into force 24 October 1945) Article 
38(1)(b). 

2 Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UNTS 331 (entered into force 27 January 1980). As per 
Article 31(3)(b), while interpreting a treaty, relevant ‘subsequent practice’ is to be taken into consideration together 

with the context.  

3 The application or implementation of international law by a state constitutes the ‘state practice’ of that state. 

4 Anthony Carty, ‘Doctrine versus State Practice’, in Bardo Fassbender and Anne Peters (eds.), The Oxford Handbook 

of the History of International Law (OUP, 2012) at 973. 

5 International Law Commission (ILC), Second report of the Special Rapporteur on identification of customary international law, 
66th session (5 May-6 June and 7 July-8 August 2014) UN Doc A/CN.4/672, Draft Conclusion 6. ILC Report on 
the identification of customary international law in the Report of the International Law Commission on the work of its 
seventieth session (30 April-1 June and 2 July-10 August 2018) UN Doc A/73/10, Conclusion 5 and the accompanying 

commentary. 

6 ILC, First report on subsequent agreements and subsequent practice in relation to the interpretation of treaties, by Mr. Georg Nolte, 
Special Rapporteur (19 March 2013) UN Doc A/CN.4/660, para 120 [‘Whether a certain conduct amounts to a 
relevant subsequent treaty practice by a State depends, inter alia, on the applicable rules of attribution’]. ILC, Report 
on the work of the sixty-fifth session (2013) UN Doc A/68/10, Conclusion 5, at p.17] [‘Subsequent practice … may 
consist of any conduct in the application of a treaty which is attributable to a party to the treaty under international 

law’]. 

7 In the context of CIL formation, the generality of ‘state practice’ means it must be sufficiently widespread and 
representative, as well as consistent: UN Doc A/73/10 (2018) Conclusion 8 of the ILC work on the identification 
of CIL. The requirement of practice, and the relevance of the practice of different actors is addressed in Conclusion 
4 of the ILC Report. 

8 UN Doc A/73/10 (2018), Conclusions 4 & 5. 
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‘state practice’.9 The practice of non-state actors is not considered directly relevant and 

only constitutes a material or indirect source for rules of international law.10 Even 

when the demands of non-state actors shape the practice of the state, their practice 

does not acquire formal or direct relevance. 

Against this backdrop, it is imperative to problematize the concept of ‘state 

practice’ to understand how it shapes international law, reinforces state centrism and 

excludes alternate practices. In this paper, we advance a class analysis of the concept 

of ‘state practice’ and demonstrate that the ‘state’ in ‘state practice’ cannot be seen as 

an entity standing above class relations and having the capacity to equally represent 

the interests of all its subjects. A class analysis shows that ‘state practice’ creates the 

conditions for affirmation of dominant voices and excludes the interests of dominated 

groups. It also helps us understand the impact of political struggles by dominated 

groups on the conduct of states. This article positions itself within existing Marxist 

literature on international law examining the class character of the state and it 

approaches the issue from the vantage point of the concept of ‘state practice’. This 

article builds upon Nicos Poulantzas’ view of the state as a social relation. Poulantzas 

views the state as the material condensation of the balance among class forces. The 

state is not a neutral entity between different class forces as the state helps to constitute 

that balance and not just reflect it. As per Poulantzas, the state shapes society, and at 

the same time, the state itself is shaped by class forces. Therefore, Poulantzas moves 

beyond an instrumentalist conception of the state (that is to say, the state as a passive 

tool in the hands of a class). 

Poulantzas’ view of the state helps us critique a central tenet of international 

law that the state is an autonomous and neutral entity capable of representing the 

interests of all its subjects. State-centrality is not a product but rather a constituting 

feature of international law. The state is seen as a unit, a single legal person in 

international law, which stands above class conflicts. Besides, mainstream international 

law does not attribute formal significance to the conduct of non-state actors (for 

instance, social movements).11 This understanding informs how international law rules 

are formed, interpreted or applied. By understanding the ‘state’ in ‘state practice’ in 

terms of its core institutions, international law shifts the focus away from the nature 

 
9 The core institutions include the executive, legislature, judiciary, organs performing other functions such as 
commercial functions, or a person or entity empowered by law to exercise elements of governmental authority (for 
instance, parastatal entity). For further discussion see part 2 of this article. 

10 International Law Association (ILA), Second Report on Non-State Actors (Sofia Conference, 2012) at 6. 

11 Srinivas Burra defines mainstream international law ‘as a positivist view of international law, which points to the 
autonomous and neutral body of rules with a capacity to address social reality independent of any influence from 
other social spheres’: Srinivas Burra, ‘Teaching Critical International Law: Reflections from the Periphery’ 
(TWAILR Reflections, 12 March 2021) https://twailr.com/teaching-critical-international-law-reflections-from-the-

periphery/ (accessed 15 October 2021). 

https://twailr.com/teaching-critical-international-law-reflections-from-the-periphery/
https://twailr.com/teaching-critical-international-law-reflections-from-the-periphery/
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of social classes present within the state and how the state is shaped by class conflict. 

Poulantzas’ view helps go beyond both the mainstream international law conception 

of the state as a single legal person standing above class conflicts and the critical 

conception of the state as an instrument. Thus, Poulantzas’ theory of the state 

illuminates the concept of ‘state practice’ in a different way.12 

Building on this premise, we argue that: (a) the concept of ‘state practice’ 

ignores that the actions of the state are often a product of contradictions between 

different forces within the state; (b) international law fails to recognize that it is only 

by inquiring into the contradictions between different forces (and not just by focussing 

on the conduct of core institutions of state) that the specific interests that a ‘state 

practice’ is serving may be understood; and (c) by ignoring the practices of non-state 

actors (particularly dominated groups) international law fails to acknowledge their 

interests and resistance against state conduct. 

We have divided this paper into the following parts. In part 2, we introduce 

the mainstream understanding of the concept of ‘state practice’ by primarily relying on 

the International Law Commission’s (ILC) work on identification of CIL. In part 3, 

we argue that the meaning of ‘state practice’ is shaped by the way ‘state’ in ‘state 

practice’ is understood, which may appear as a ‘thing’ (i.e., state may be subdued by 

the dominant class as an instrument) or a ‘subject’ (i.e., state having its own will). In 

part 4, we discuss Poulantzas’ view that the ‘state’ is neither a ‘thing’ nor a ‘subject’; 

rather, it is a social relation. In part 5, we discuss the legal status of the practices of 

non-state actors. We also analyse how dominated groups may shape ‘state practice’. In 

part 6, we offer critical insights into the concept of ‘state practice’ in light of the 

preceding analysis. Part 7 offers concluding observations. 

 

2 The Concept of ‘State Practice’ in International Law 

The concept of ‘state practice’ has been subjected to several definitional assessments 

and enquiries.13 The most elaborate study on this aspect has been conducted by the 

 
12 Marxist theories have approached the question of ‘state’ from different standpoints. Poulantzas’ view on state 
had itself developed through debates with other Marxist scholars. However, as Bob Jessop notes, Poulantzas 
‘remains the single most important and influential Marxist theorist of the state and politics in the postwar period’. 
Bob Jessop, Nicos Poulantzas: Marxist Theory and Political Strategy (Palgrave Macmillan, 1985) at 5. In this article, we 
don’t offer insights into the diverse Marxist writings on the state. For an overview, however, see Clyde W. Barrow, 

Critical Theories of the State: Marxist, Neo-Marxist, Post-Marxist (University of Wisconsin Press, 1993). 

13 For instance, according to Kelly: ‘State practice as metaphor at a minimum encompasses state participation, input 
and influence in lawmaking whether in the CIL process, multilateral treaty making or ongoing norm articulation in 
treaty regimes. State practice by governments with all their flaws is the means by which governments, as 
representatives of their people, contribute to and accept legal norms’. J. Patrick Kelly, ‘State Practice as Metaphor: 
A Reconciliation Approach’ (2014) 1 State Practice & International Law Journal 1, at 2. Also see, M Akehurst, ‘Custom 
as a Source of International Law’ (1977) 47 British Yearbook of International Law 1, at 10; Karl Zemanek, ‘What is 
“State Practice” and Who Makes It?’, in U Beyerlin, M Bothe, R Hofmann and EU Petersmann (eds.), Recht zwischen 
Umbruch und Bewahrung: Völkerrecht, Europarecht, Staatsrecht – Festschrift für Rudolf Bernhardt (Springer 1995) 291; Ian 
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ILC. In one of its first works, entitled Ways and means of making the evidence of customary 

international law more readily available, the ILC did not engage with the doctrinal issues 

relating to the identification of ‘state practice’ in detail; instead, it listed the various 

manifestations of ‘state practice’ and its documentary evidences.14 However, in its 

work on the identification of CIL, the ILC elaborately dealt with the issue of 

identification of ‘state practice’. It was first addressed by the Special Rapporteur in his 

second report on the identification of CIL, where draft article 6 adopted the rules of 

‘attribution’ for this purpose.15 In his report, the special rapporteur defined ‘state 

practice’ as: ‘“State practice”, that is, conduct which is attributable to States’.16 The 

special rapporteur clarified that this provision was based on the corresponding 

provision of the ILC Articles on State Responsibility.17  

A general reference to the concept of ‘attribution’ as the criteria to determine 

‘state practice’ implies that the practice of all the organs of a state can be considered 

‘state practice’. These organs may exercise legislative, executive, judicial or any other 

function, irrespective of their position in the organisation of the state.18 The position 

and the character of an organ within the municipal legal system are also irrelevant.19 

Therefore, since the conduct of the provincial government is considered attributable 

to the state, their conduct may also be considered as ‘state practice’. Since the conduct 

of persons or entities which are not state organs but are empowered by law to exercise 

elements of governmental authority is attributable to the state, their practice may also 

take the form of ‘state practice’.20 In addition, by applying the test of ‘attribution’, the 

conduct of a person or group of persons (not being state agents) could also, in certain 

circumstances, be considered as ‘state practice’: first, if that person or group of persons 

 
Brownlie, ‘Some Problems in the Evaluation of the Practice of States as an Element of Custom’, in Arangio-Ruiz 
Di Gaetano, (ed.), Studi di diritto internazionale in onore di Gaetano Arangio-Ruiz (Editoriale Scientifica, 2004) 315; Mark 
E. Villiger, Customary International Law and Treaties (Martinus Nijhoff, 1985) 4; Mark E. Villiger, Customary International 
Law and Treaties: A Manual on the Theory and Practices of the Interrelation of Sources (2nd rev edn, Kluwer Law International, 

1997) at 16-17. 

14 ILC, Report of the International Law Commission on its Second Session, 5 June to 29 July 1950, Official Records of the 

General Assembly, Fifth session, Supplement No.12 (A/1316), vol II (1950) UN Doc A/CN.4/34. 

15 Draft article 6 titled ‘attribution of conduct’: ‘State practice consists of conduct that is attributable to a State, 
whether in the exercise of executive, legislative, judicial or any other function.’ ILC, Second report of the Special 
Rapporteur on the identification of customary international law, 66th session (5 May-6 June and 7 July-8 August 2014) UN 
Doc A/CN.4/672, at 6. 

16 Ibid, at 16. 

17 ILC, Provisional summary record of the 3222nd meeting, 66th session (11 July 2014) UN Doc A/CN.4/SR.3222, at 7. 

18 ILC, ‘Draft Articles on Responsibility of States for Internationally Wrongful Acts, with commentaries 2001’, in 
Yearbook of the International Law Commission 2001: Report of the Commission to the General Assembly on the work of its fifty-
third session, Vol. II, Part Two (United Nations, 2007) Article 4. [Hereinafter, ILC Articles on State Responsibility] 

19 Ibid. 

20 Ibid, Article 5. 
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is acting under the ‘direction and control’ of the state;21 second, if the person or group 

of persons are exercising governmental authority in the absence or default of the 

official authorities and in circumstances such as to call for the exercise of those 

elements of authority;22 third, the conduct of an insurrectional or other movements 

that becomes the new state or new government;23 and last, when the conduct of person 

or group of persons is acknowledged by a state as its own.24 

However, a few ILC members raised objections regarding the use of 

‘attribution’ to determine ‘state practice’. Three main reasons were advanced in this 

regard: first, the rules of attribution may be used to determine a non-state actor’s 

practice as ‘state practice’;25 second, for an act to be considered as ‘state practice’ it did 

not have to meet the high threshold provided in the ILC Articles on State 

Responsibility;26 and third, referring to the ILC Articles on State Responsibility would 

also include those acts or omissions as ‘state practice’ which are performed in 

contravention or excess of authority.27 Summarising the discussion, the Chairman of 

the Drafting Committee, Mr. Gilberto Saboia noted that a ‘general reference to the 

concept of attribution might have the effect of including in State practice some 

conduct that might not be relevant for the identification of customary rules’.28 Indeed, 

the concern was regarding the complete transposing of the rules of ‘attribution’ 

adopted in the context of state responsibility to the identification of ‘state practice’ and 

the possibility of non-state actors’ practice being considered relevant.29 

To address these concerns, it was decided to omit the expression ‘attribution’ 

from the draft conclusion, and explain ‘the nuances relating to attribution in the 

commentary’.30 Consequently, the reformulated provision, titled ‘conduct of the State 

 
21 Ibid, Article 8. 

22 Ibid, Article 9. 

23 Ibid, Article 10. 

24 Ibid, Article 11. 

25 ILC, Provisional summary record of the 3223rd meeting, 66th session (15 July 2014) UN Doc A/CN.4/SR.3223, at 8. 

26  ILC, Provisional summary record of the 3226th meeting, 66th session (second part) (17 July 2014) UN Doc 
A/CN.4/SR.3226, at 5. 

27 ILC, Provisional summary record of the 3224th meeting, 66th session (16 July 2014) UN Doc A/CN.4/SR.3224, at 8-9. 

28 ILC, Identification of customary international law: Statement of the Chairman of the Drafting Committee, Mr. Gilberto Saboia, 
66th session (7 August 2014) at 10-11. 

29 For a TWAIL critique of the concept of ‘attribution’, see B.S. Chimni, ‘The Articles on State Responsibility and 
the Guiding Principles of Shared Responsibility: A TWAIL Perspective’ (2020) European Journal of International Law 
1211 at 1214-1216. The concept of attribution ‘was developed over centuries by Western scholars who kept in view 

the changing relationship between the individual and the state in Europe’. 

30 ILC, Identification of customary international law: Statement of the Chairman of the Drafting Committee, Mr. Gilberto Saboia, 
66th session (7 August 2014) at 11. Also see, ILC, Provisional summary record of the 3242nd meeting, 66th session (second 

part) (7 August 2014) UN Doc A/CN.4/SR.3242, at 12. 
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as State practice’, read as: ‘State practice consists of conduct of the states, whether in 

the exercise of its executive, legislative, judicial or other functions’.31 The commentary 

to the provision closely follows articles 4 and 5 of the ILC Articles on State 

Responsibility. 32  The effect of this provision is that it excludes other rules of 

attribution codified in the ILC Articles on State Responsibility, particularly the 

practices of person or group directed or controlled by a state, insurrectional 

movements and conduct carried out in the absence or default of official authorities. 

Therefore, only the conduct of core institutions of the state is considered as ‘state 

practice’.33 

 

3  The Character of ‘State’ in ‘State Practice’ 

In light of the preceding discussion on the concept of ‘state practice’ where reliance 

has been placed on the rules of attribution, we argue that it offers a particular definition 

of the ‘state’. The rules of attribution adopted by the ILC in relation to state 

responsibility do not characterize what conduct may be considered state conduct. 

Rather, these rules of attribution identify the organs, entities and persons whose 

conduct is seen as the conduct of the state.34 Identification of a few organs, entities 

and persons demonstrates their particular significance within a state’s institutional 

setup. This is particularly true in relation to the identification of ‘state practice’ where, 

as discussed in part 2, a restricted view of attribution has been adopted. The meaning 

of ‘state practice’ is coloured by the way the ‘state’ is conceptualised. We argue that 

this amounts to defining the ‘state’, which may exemplify two different characters. The 

first character is manifestly embedded in mainstream international law’s conception of 

the state as a single legal subject capable of representing all legitimate interests. 

Whereas the second character stands opposite and critical of the mainstream 

international law’s conception of the state by looking at the state as an instrument 

capable of being controlled by the dominant class. These two characters of the state 

are discussed below. 

 
31 ILC, Report of the International Law Commission on the work of its seventieth session, (30 April–1 June and 2 July–10 
August 2018) UN Doc A/73/10, Conclusion 5 on identification of customary international law. A similar 
formulation appears in the ILC work on subsequent agreements and subsequent practice: ‘Subsequent practice 
under articles 31 and 32 may consist of any conduct of a party in the application of a treaty, whether in the exercise 
of its executive, legislative, judicial or other functions.’ UN Doc A/73/10, Conclusion 5. 

32 As per the ILC commentary, other functions include commercial activities or the giving of administrative 

guidance to the private sector. UN Doc A/73/10, at 132. 

33 James Crawford, State Responsibility: The General Part (CUP, 2013) 115: ‘Articles 4 to 7 – forms the hard core of 

the doctrine of attribution, dealing with organs and agencies of state exercising sovereign authority.’ 

34 As Chinkin puts it: ‘[a]ttribution does not depend upon a functional classification of activities but upon the 
characterization of the actor as a state organ, acting in that capacity.’ Christine Chinkin, ‘A Critique of the 

Public/Private Dimension’ (1999) 10 European Journal of International Law 387 at 388.  
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First, the significance of the core institutions of the state is often emphasised 

by relying on their capacity and authority to represent all legitimate expectations in 

society and reconcile the existing conflicting positions between different groups. 

Therefore, in terms of decision making by state institutions, Dahl argues that ‘all the 

active and legitimate groups in the populations can make themselves heard at some 

crucial stage in the process of decision[-making]’.35 This legitimacy is located in the fact 

that the actions of these institutions are ‘accepted as right and proper’ by different 

groups within a state.36 Such a way of understanding the state reinforces the idea of 

the state as a unit, capable of representing all the legitimate interests without prejudice 

to any group. The idea of the unity of the state presents the state as a neutral, impartial 

and unprejudiced entity having its own rationality. In this regard, the state appears as 

a Hegelian ‘subject’, enjoying ‘an absolute autonomy that refers to its will’.37 

This has profound implications for international law. Mainstream international 

law discourse regarding the concept of ‘state practice’ relies on the idea of the unity of 

the state. For instance, the ILC has relied on and adopted the idea of the unity of the 

state in many of its works. It has noted that ‘[t]he State is treated as a unity, consistent 

with its recognition as a single legal person in international law’. 38  Likewise, in 

explaining the kinds of conduct that may be seen as ‘state practice’, the ILC has stated 

that ‘[i]n accordance with the principle of the unity of the State, [state practice] includes 

the conduct of any organ of the State forming part of the State’s organization and 

acting in that capacity’.39 The ‘unity’ of the state also has another obvious dimension 

in international law. The state is seen as enjoying the capacity to speak on behalf of all 

the subjects of the state. Based on the unity of the state, international law assumes the 

capacity of the state to ‘maintain general political order and social cohesion’ within the 

municipal order, 40  and consequently international law absolves itself of class 

contradictions within a state. 

Second, as discussed in part 2, international law intrinsically ties the idea of 

‘state practice’ to the conduct of specific state institutions: executive, legislature, 

 
35 Robert A Dahl, A Preface to Democratic Theory (Reprint, The University of Chicago Press, 2006; originally 1956) 
137. 

36 Ibid, 138. 

37 Nicos Poulantzas, State, Power, Socialism (Reprint, Verso, 2000; originally 1978) 129. 

38 UN Doc. A/56/10 (2001) at 35 (emphasis added). In relation to the principle of the unity of the state it is noted 
that: ‘[I]nternational law makes no distinction between different components of the State ... even if the State does 
so, for example, by treating different organs as distinct legal persons under its own law. The relevant international 
principle is that of the “unity of the State”.’ UN Doc. A/CN.4/SER.A/1998/Add.1 (Part 1) (1998) at 34. Also see, 
UN Doc. A/CN.4/SR.1255 (1974) at 17. 

39 UN Doc. A/73/10 (2018) at 132. 

40 Bob Jessop, The State: Past, Present, Future (Polity Press, 2016) 85. 
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judiciary or organs performing other functions such as administration.41 Also, if a 

person or entity is exercising elements of governmental authority, its conduct may also 

be considered ‘state practice’ (for instance, parastatal entity).42 These are the core 

institutions of the state ‘dealing with organs and agencies of state exercising sovereign 

authority’, 43  as distinct from non-governmental organizations, social movements, 

private corporations, or even the entities (for instance, non-state armed groups) acting 

under the direction or control of the state. The conduct of these non-state entities 

does not amount to ‘state practice’. Such an understanding of the state in terms of its 

core institutions reinforces a particular idea of the state. As Ralph Miliband puts it: 

‘These are the institutions – the government, the administration, the military and the 

police, the judicial branch, sub-central government and parliamentary assemblies – 

which make up “the state”, and whose interrelationship shapes the form of the state 

system.’44 These are the institutions that are the repository of state power, and only 

through these institutions decision making is conceived. Reflecting on the character of 

such a conception of the state, Miliband and others argue that the state is ‘a special 

institution, whose main purpose is to defend the predominance in society of a 

particular class’.45 Understood in this way, the state appears as a ‘thing’; that is, an 

instrumentalist conception of the state. In this conception, the state appears as a 

passive or even neutral tool in the hands of a class or faction, having no autonomy 

whatsoever.46 

 

4 The State as a Social Relation 

The effect of construing the state as a ‘thing’ or as a ‘subject’ is that it takes the form 

of an entity external to the social classes within it. In the former situation (‘thing’) the 

state appears as an instrument that is capable of being subdued, and in the latter 

(‘subject’), the state subdues different classes. 47  Poulantzas rejects the 

conceptualisation of state as a ‘thing’ or a ‘subject’. Rather, he views the state as a social 

relation, ‘or more precisely the material condensation of … relationship [of forces] 

among classes and class fractions, such as this is expressed within the State in a 

 
41 UN Doc. A/73/10 (2018), Conclusion 5 and the accompanying ILC commentary on the identification of CIL. 

42 Ibid, 132. 

43 Crawford (2013) 115. 

44 Ralph Miliband, The State in Capitalist Society (Reprint, Aakar, 2011; originally 1969) 39-40. 

45 Ibid, 5. Also see, Ernest Mandel, The Marxist Theory of the State (Pathfinder Press, 1969) 19. [‘all functions of the 
State apparatus are reduced to this: surveillance and control of the life of the society in the interests of the ruling 
class.’] 

46 Poulantzas (1978) 129. 

47 Ibid, 131. 
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necessarily specific form’.48 The state is the site of contradictions among classes and 

class factions.49 It is not a neutral autonomous entity though.50 The state plays a role 

in constituting the relationship among class forces, and not just reflecting it. It has a 

class character, takes sides in the power struggle between different classes and 

privileges one over the other.51 However, the ways in which these state ‘biases are 

actualized depends upon the changing balance of forces and their strategies and 

tactics’.52 The state, understood in terms of the specific material condensation of a 

relationship of forces among classes or class factions, also has implications for the 

formulation of ‘state practice’. Because the meaning of ‘state’ shapes the understanding 

of ‘state practice’, seeing the state as a form and function of social relation necessitates 

that ‘state practice’ shall also be seen as a result of relationships among classes and 

class factions, and not just the conduct of core state institutions.53 Tout court, ‘state 

practice’ is an outcome of the collision of social classes.  

Poulantzas also elaborates on the relationship between the state on the one 

hand, and the dominant and the dominated classes, on the other. Regarding the 

dominant classes, Poulantzas argues that the state represents and organises the 

dominant classes. To be specific, since the dominant classes themselves are divided 

into different class factions, the state’s principal role is one of ‘organization’ of their 

long term political interest, constituting their political unity and establishing them as 

dominant. 54  All the conducts of the state are not specifically in the service of the 

bourgeoisie, rather state actions attempt to uphold the general interest of the 

bourgeoisie. The state can act as a unifier and organiser of the dominant classes 

because it enjoys relative autonomy from different factions of the dominant classes.55 

As per Poulantzas, relative autonomy is ‘constitutive of the capitalist State’ and refers 

to ‘the State’s materiality as an apparatus relatively separated from the relations of 

 
48 Ibid, 128-129 (emphasis omitted). The state understood as a form of condensation of relationship between 
different classes can be traced back to a comment by Engels where he notes that: ‘[I]n order that these antagonisms, 
classes with conflicting economic interests, shall not consume themselves and society in fruitless struggle, a power, 
apparently standing above society, has become necessary to moderate the conflict and keep it within the bounds 
of “order”; and this power, arisen out of society, but placing itself above it and increasingly alienating itself from it, 
is the state.’ Frederick Engels, Origins of the Family, Private Property, and the State (Hottingen-Zurich, 1884) ch IX; 

https://www.marxists.org/archive/marx/works/1884/origin-family/index.htm (accessed 15 October 2021). 

49 Poulantzas (1978) 132. 

50 For a discussion on the position that the state plays an autonomous role with its own set of interests, see B.S. 

Chimni, International Law and World Order: A Critique of Contemporary Approaches (2nd edn., CUP, 2017) 195-197. 

51 Poulantzas (1978) 132-139. 

52 Jessop (2016) 54.  

53 Poulantzas (1978) 135-136 [‘the policy of the State essentially consists in the outcome of their collision’]. 

54 Ibid, 127. 

55 Ibid. 

https://www.marxists.org/archive/marx/works/1884/origin-family/index.htm
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production, and to the specificity of classes and class struggle under capitalism that is 

implicit in that separation’.56 Therefore, Poulantzas, rejecting the two extremes of the 

state having no autonomy (‘thing’) and the state having absolute autonomy (‘subject’), 

views the state as having relative autonomy.  

Regarding the dominated classes, Poulantzas notes that in order to unify the 

dominant classes, the state plays a role in disorganizing and dividing the dominated 

classes.57 However, Poulantzas adds, the dominated classes are not external to the state 

but are inscribed in it.58 He argues that the ‘State concentrates not only the relationship 

of forces between fractions of the power bloc, but also the relationship between that bloc and 

the dominated classes’.59 There are ways in which the dominated classes may affect the 

conduct of the state. The state officials at different levels have diverse class affiliations, 

and this may lead to contradictions between different apparatuses of the state 

benefiting the dominated classes. 60  In addition, there is not always an agreement 

amongst the dominant classes on the ways to deal with popular struggles. 61 Such 

contradictions amongst the dominant classes may further the interest of the dominated 

classes. At the same time, Poulantzas cautions that the presence of the popular classes 

in the state should not mean that ‘they can ever lastingly hold power without a radical 

transformation of State’.62 While the actions of the popular classes may occasionally 

further their interests, and could be a ‘necessary condition’ for the transformation of 

the state, it is not a ‘sufficient condition’ in itself.63 

The Poulantzasian view of the state helps us go beyond the doctrinal analysis 

of the ‘state’ understood in terms of its core institutions. Since the meaning of the 

‘state’ shapes the understanding of ‘state practice’, the Poulantzasian view of the 

former also offers insights into the latter. First, ‘state practice’ can neither be seen as 

an absolute ‘instrument’ (state as ‘thing’) in the interest of the dominant classes, nor 

be viewed as completely autonomous (state as ‘subject’) of the interests of the 

dominant classes. ‘State practice’ is materially constructed through contradictions 

between different classes and class factions within the state. At the same time, ‘state 

 
56 Ibid. 

57 Ibid, 140. 

58 Ibid, 140-141. 

59 Ibid, 140 (emphasis in original). Poulantzas defines ‘power bloc’ as ‘composed of several bourgeois class fractions 
(for the bourgeoisie is divided into class fractions), and which sometimes embraces dominant classes issuing from 
other modes of production that are present in the capitalist social formation.’ Ibid, 127. 

60 Ibid, 141-142.  

61 Ibid, 143-144. 

62 Ibid, 142 (emphasis omitted). 

63 Ibid, 143. 
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practice’ cannot be seen as a neutral phenomenon; rather, it represents or unifies the 

general interests of the dominant classes. Second, the interests of the dominated 

classes may also find space within the ‘state practice’, as dominated classes are not 

external to the state. Rather the state condenses the relationship between the dominant 

and the dominated classes. ‘State practice’ may also be shaped by the contradictions 

within the class factions of the power bloc and diverse affiliations of the officials in 

the state system. Third, while the interest of the dominated class may occasionally find 

space in the ‘state practice’, there is limited potential to use it to advance their interest 

everlastingly. ‘State practice’ cannot be a tool of radical transformation of international 

law in favor of the dominated classes.  

 

5 ‘State Practice’ and Non-State Actors 

Mainstream international law employs the term ‘non-state actors’ in contradistinction 

to the ‘state’.64 It is a broad category that may include both the dominant (for instance, 

multinational corporations) and the dominated classes (for instance, social 

movements). Mainstream international law paints the dominant and the dominated 

classes in the same colour, not considering the intimate relationship between the state 

and the dominant classes and the general neglect of the interests of the dominated 

classes by the state. Therefore, the dominant classes have favourable access to get their 

interests inscribed into the ‘state practice’, as opposed to the dominated classes. 

International law ignores this reality. 

International law acknowledges that state conduct may be guided by the 

conduct of non-state actors. However, it does not ascribe any formal significance to 

the practices of non-state actors for the purposes of formation, interpretation or 

application of international law. In relation to the practices of non-state actors, there 

is an overwhelming consensus that their conduct cannot be considered legally relevant 

for different purposes, like CIL formation or as subsequent practice in treaty 

interpretation. The International Law Association (ILA) report on the formation of 

CIL notes that the practices of individuals, corporations and other non-governmental 

actors do not count as ‘state practice’. 65  The ILC special rapporteur on the 

identification of CIL took the same position in his second report.66 Likewise, the ILA’s 

 
64 Non-state actors are understood as comprising of the ‘entities other than States and international organizations 
– for example, non-governmental organizations (NGOs) and private individuals, but also transnational 
corporations and non-State armed groups.’ UN Doc A/73/10 (2018) at 132. At times, the term ‘other actors’ is 
used instead of non-state actors to refer to all entities other than states and IOs. 

65  ILA, ‘Final Report of the Committee on Formation of Customary (General) International Law’ (London 
Conference, 2000) 16. 

66 ILC, Second report of the Special Rapporteur on the identification of customary international law, 66th session (5 May-6 June 

and 7 July-8 August 2014) UN Doc A/CN.4/672, at para 45. 
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report on non-state actors67 and the International Committee of the Red Cross’s work 

on customary international humanitarian law68 reiterate the same. This position is also 

widely accepted in academic writings.69  

While international law does not recognise the direct relevance of the practices 

of non-state actors, it does not negate their indirect relevance. The ILA report on the 

formation of CIL acknowledges that the conduct of non-state actors can provoke, 

engage and encourage states to act, which forms part of ‘state practice’. Therefore, 

non-state actors can participate only in an ‘extended sense’. 70  The ILC special 

rapporteur on the identification of CIL has also noted that the practice of non-state 

actors might be relevant in assessing the practice of states or international 

organisations (IOs): while it is not ‘directly creative, or expressive, of customary 

international law, it may very well have an important (albeit indirect) role in the 

development and identification of customary international law’.71 In the same vein, the 

ILC stipulates that the conduct of non-state actors is not practice for the purposes of 

the formation of CIL, but may influence the practices of states and IOs.72 The ILC 

Report on the subsequent agreements and subsequent practice in relation to the 

interpretation of treaties also notes that the conduct of non-state actors ‘does not 

constitute subsequent practice’ for the purposes of treaty interpretation. However, it 

may ‘be relevant when assessing the subsequent practice of parties to a treaty’.73  To 

sum up, and as the ILA Report on non-state actors points out, non-state actors’ 

practice can only ‘constitute material, historical or indirect “sources” for rules of 

international law’.74 Therefore, international law does not consider the conduct of non-

state actors, in its own right, legally relevant; it acquires relevance only when the 

demands of non-state actors get translated into or form part of the state’s policies, 

laws or enforcement actions.  

 
67 ILA, ‘Report on Non State Actors’ (Johannesburg Conference, 2016) at paras 54-57. 

68 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law - Volume I: Rules (CUP, 
2006) at xlii. 

69 See, Maurice H. Mendelson, ‘The Formation of Customary International Law’ (1998) 272 Recueil des Cours 155 at 
203; Yoram Dinstein, ‘The Interaction between Customary International Law and Treaties’ (2007) 322 Recueil des 
Cours 243 at 267-269; Mark E. Villiger (1997) 16-65. 

70 ILA Report on Formation of Customary (General) International Law (2000) 16. 

71 UN Doc A/CN.4/695 (2016), at 7. 

72 ILC, Report of the International Law Commission on the work of its 68th session (2 May-10 June and 4 July-12 August 

2016) UN Doc A/71/10, at 88-90. 

73 ILC Report on Subsequent agreements and subsequent practice in relation to the interpretation of treaties, UN 
Doc A/73/10 (2018), Conclusion 5. 

74 ILA, ‘Second Report on Non-State Actors’ (Sofia Conference 2012) 6. 
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The degree of influence that non-state actors (particularly, dominated groups) 

may have on the state’s policies rests on a number of factors and is always contextual 

where, inter alia, the nature of the non-state actor and the agenda of contestation may 

play a significant role. The interface between the conduct of non-state actors and ‘state 

practice’ may take diverse forms. First, non-state actors may contest a state’s decision 

or a decision in its formative stage. In such a situation, state institutions may give up 

to the pressure and revise their position taking the form of ‘state practice’. The 

adoption of the Regional Comprehensive Economic Partnership (RCEP), a free trade 

agreement between Asia-Pacific nations offers an example. It was initially expected 

that India would join the agreement, however, it ultimately decided not to. Among 

other reasons, it was reported that its decision was a result of growing agitation, 

particularly by the farmers’ group.75 

Second, non-state actors may also demand action from state institutions. State 

conduct emanating from such a demand may take the form of ‘state practice’. For 

instance, Narmada Bachao Andolan (Save Narmada Movement; hereinafter NBA) 

against the construction of dams on the Narmada river in India demonstrates the ways 

in which social movements might affect state conduct. NBA was instrumental in 

instigating a series of changes in the state’s policy, particularly relating to the 

resettlement and rehabilitation of those displaced by developmental projects. The 

Narmada crisis led to two key law and policy developments related to resettlement and 

rehabilitation. First, in 2003, the National Policy for Resettlement & Rehabilitation of 

Project Affected Families was adopted and later replaced by a new one in 2007. Second, 

NBA’s critiquing and challenging of the colonial land acquisition law led to a radical 

change in 2013. The 1894 Land Acquisition Act, a law enacted during colonial times, 

was replaced by the 2013 Right to Fair Compensation and Transparency in Land 

Acquisition, Rehabilitation and Resettlement Act. Though limited in protection and 

subject to criticism, the new Act is a significant improvement. The preamble states its 

aim to make the land acquisition process in India ‘humane, participative, informed and 

transparent’. It makes it mandatory to conduct a prior social impact assessment and 

public hearing, as well as to prepare a rehabilitation and resettlement scheme for the 

project-affected families. In comparison with the 1894 Act, the 2013 Act seems to be 

closer to the standards prescribed by international law instruments in relation to 

resettlement and rehabilitation. The principles mentioned in the preamble resemble 

 
75 Suhasini Haider and TCA Sharad Raghavan, ‘India storms out of RCEP, says trade deal hurts Indian Farmers’ 
(The Hindu, 4 November 2019) https://www.thehindu.com/news/national/india-decides-against-joining-rcep-
trade-deal/article29880220.ece (accessed 15 October 2021); Amiti Sen, ‘India refuses to sign up for RCEP; says its 
core concerns remain unresolved’ (Business Line, 4 November 2019) 
https://www.thehindubusinessline.com/economy/india-says-no-to-rcep-as-its-concerns-remain-

unaddressed/article29880428.ece (accessed 15 October 2021).  

https://www.thehindu.com/news/national/india-decides-against-joining-rcep-trade-deal/article29880220.ece
https://www.thehindu.com/news/national/india-decides-against-joining-rcep-trade-deal/article29880220.ece
https://www.thehindubusinessline.com/economy/india-says-no-to-rcep-as-its-concerns-remain-unaddressed/article29880428.ece
https://www.thehindubusinessline.com/economy/india-says-no-to-rcep-as-its-concerns-remain-unaddressed/article29880428.ece
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the provisions of the United Nations Basic Principles and Guidelines on 

Development-Based Evictions and Displacement.76 Further, the Narmada crisis forced 

the World Bank to take a number of measures to avoid such a situation in future. 

These measures included the establishment of an Inspection Panel which provides a 

forum for those affected by the World Bank policies to complain about the 

violations.77 This is a significant development that recognises the relationship between 

an IO and non-state actors. The Narmada controversy also led to the setting up of the 

World Commission of Dams (WCD) in 1998. The WCD’s final report was published 

in November 2000, which explicitly recognised the human and environmental costs 

of big dams and made recommendations in this regard.78 Indeed, NBA demonstrates 

the ways in which demands of the non-state actors may be instrumental in effecting 

change in practices of states and IOs. 

Third, non-state actors may also pressurise the state for implementation of its 

international legal obligations. For instance, the case of Vishaka v State of Rajasthan79 

was a result of a petition filed by social activists and NGOs before the Supreme Court 

of India with the aim of addressing the problem of sexual harassment of working 

women in all workplaces. The judgment laid down the guidelines for protecting 

women from sexual harassment in workplaces. As per the Supreme Court: ‘Gender 

equality includes protection from sexual harassment and right to work with dignity, 

which is a universally recognised basic human right. The common minimum 

requirement of this right has received global acceptance’.80 The court significantly 

relied on the 1979 Convention on the Elimination of All Forms of Discrimination against Women 

(CEDAW) in laying down the guidelines. Subsequently, in 2013, the Indian parliament 

enacted the Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) 

Act, which explicitly, in its preamble, recognises India’s international law obligations 

in this regard.81 

Even when the demands of non-state actors are not accepted, it may provide 

an occasion to evaluate the state conduct and register the fact that there are groups 

within the municipal system that do not agree with the state’s decision. For instance, 

 
76 UN Doc A/HRC/4/18 (2007), Annex I, https://undocs.org/A/HRC/4/18 (accessed 15 October 2021). 

77 Smita Narula, ‘The Story of Narmada Bachao Andolan: Human Rights in the Global Economy and the Struggle 
Against the World Bank’, in Deena R. Hurwitz, Margaret L. Satterthwaite, Douglas B. Ford (eds.), Human Rights 
Advocacy Stories (Foundation Press, 2008) at 353.  

78 The Report of the World Commission of Dams, Dams and Developments: A New Framework for Decision-Making 
(Earthscan Publications Ltd, 2000). 

79 Vishaka v State of Rajasthan (1997) 6 SCC 241.  

80 Ibid. 

81  The Act can be accessed at: https://www.indiacode.nic.in/handle/123456789/2104?sam_handle=1234567 

89/1362 (15 October 2021). 

https://undocs.org/A/HRC/4/18
https://www.indiacode.nic.in/handle/123456789/2104?sam_handle=1234567%2089/1362
https://www.indiacode.nic.in/handle/123456789/2104?sam_handle=1234567%2089/1362
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Turkey’s decision to withdraw from the Convention on preventing and combating violence 

against women and domestic violence (Istanbul Contention) (2011) was severely protested 

and, in that process, the fallacies of Turkey’s withdrawal were exposed.82 

Therefore, the practices of non-state actors are not considered directly relevant 

for the formation, interpretation or application of international law. It is only when 

they are successful in influencing the state’s decision-making process that their 

demands and contestations may find expression in state practice. In this process, state 

practice becomes the channel through which all demands must pass.  

 

6 ‘State Practice’: A Critique 

The preceding discussion offers the following critical insights into the concept of ‘state 

practice’. First, it is often argued that international law is a creation of states. However, 

as we demonstrate, international law also conceptualises the state in a particular way; 

that is, in terms of core institutions of the state. In so doing, it rejects other ways of 

thinking about the state. Since ‘state practice’ plays a central role in the creation, 

interpretation and application of international law, the particular understanding of the 

‘state’ in ‘state practice’ is reproduced in all these processes intrinsic to international 

law.83 It also reinforces the argument that ‘making and remaking the state is a project 

of international law’.84 Seeing the ‘state’ as a form of social relation reveals that the 

character of non-state actors is as much inscribed in the character of the state as the 

presence of state within non-state actors; ‘each is already present within the other’.85 

None of these entities (state/non-state) exist in isolation from the other; rather, they 

develop and get defined in conjunction with the other.86 Therefore, non-state actors, 

like insurrectional movements, NGOs and corporations, did not pre-exist the state. 

Their identity and nature are shaped by the state as much as the state’s identity is 

 
82 Mehmet Emin Caliskan, ‘Turkish women protest over Erdogan’s decision to exit domestic violence treaty’ 

(Reuters, 27 March 2021) https://www.reuters.com/article/uk-turkey-rights-idUSKBN2BJ0J9 (15 October 2021). 

83 B.S. Chimni, ‘An Outline of a Marxist Course on Public International Law’ (2004) 17 Leiden Journal of International 
Law 1, at 5. ‘The formal definition excludes from view the fact that the state is a function and form of social 
relations.’ 

84 Luis Eslava and Sundhya Pahuja, ‘The State and International Law: A Reading from the Global South’ (2020) 

11:1 Humanity: An International Journal of Human Rights, Humanitarianism, and Development 118, at 118. 

85 Susan Marks, ‘State-Centrism, International Law, and the Anxieties of Influence’ (2006) 19 Leiden Journal of 
International Law 339, at 341. 

86 As Jessop notes: ‘On the one hand, societies do not preexist the state system but are constituted in part through 
its activities. As noted, the territory and the society over which a state holds sway come to be identified with that 
state; and, in external affairs […], the state is widely considered to represent society. On the other hand, a host of 
nonstate forces within and beyond the political system struggle to (re)build the state and redefine its projects. This 
produces continuous cycles of definition and redefinition in which states shape society and social forces shape the 

state.’ Jessop (2016) 89. 

https://www.reuters.com/article/uk-turkey-rights-idUSKBN2BJ0J9
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shaped by them.87 Following the Poulantzasian view of the state, the conduct of the 

state forming ‘state practice’ cannot be seen as emanating from autonomous rationality, 

rather it is shaped by the conduct of different forces within it. ‘State practice’ is a 

product of the collision of interests of different entities within the state.88 By only 

focussing on the conduct of core institutions of the state for the purposes of ‘state 

practice’, international law ignores that the character of the state and its conduct are 

constituted by social forces and their interactions within the state. As a result, the 

concept of ‘state practice’ is built upon a fictional premise that is myopic to the 

complex processes underlying it. Indeed, such an approach follows a reductionist 

understanding of the state ignoring the relational dynamics within it. 

Second, in adopting a specific definition of the ‘state’ for the purposes of ‘state 

practice’, international law denies the presence of ‘each within the other’ and the focus 

remains only on the outcome. Therefore, international law is not concerned with the 

specific interests that a particular ‘state practice’ may pursue; for instance, the interests 

of multinational corporations as opposed to farmer groups.89 Differently put, the 

outcome confines the attention to the actions of the core state institutions, whereas 

the participation of non-state actors in the process leading to the outcome is ignored. 

As a consequence, the nature of power-relations and contestations remain unexplored 

when the process is not seen as an inseparable element of the outcome. 90  ‘State 

practice’, by focussing on the outcome (ie. the acts attributable to the state only), 

ignores the class conflict leading to the formulation of that practice. Conversely, 

looking at the state conduct as a product of social relations would reveal whose 

concerns get addressed, why only certain concerns get addressed, and how these 

concerns get addressed. Ignoring these aspects of ‘state practice’ restricts the 

‘generation of communal norms’91 and restrains the arenas of resistance against the 

state-only club. 

 
87 Marks (2006) 340-343. 

88 Poulantzas (1978) 132. [‘Class contradictions are the very stuff of the State: they are present in its material 
framework and pattern its organization; while the State’s policy is the result of their functioning within the State.’] (emphasis 

added) 

89 For instance, in relation to the controversial farm laws enacted by the Indian parliament in 2020 (subsequently 
repealed in 2021 due to protests from farmer groups), one commentator noted that the ‘power balance … is not 
with the farmer but with the MNCs that are calling the shots through the WTO, the World Bank and governments.’ 
N. Sai Balaji, ‘Are the New Agriculture Ordinances an Extension of the WTO's Agenda?’ (The Wire, 9 August 2020) 
https://thewire.in/agriculture/agriculture-ordinance-wto-india-farmers-msp-apmc  (15 October 2021). 

90 It is aptly noted that: ‘There is no sound reason to accept the declared intentions or attitudes of state officials as 
a reliable indicator of the real intentions that explain the meaning of actions. States are essentially communities, 
and the processes whereby they form intentions and execute them are evidenced by many different materials which 
show the different stages of development of actions.’ Carty (2012) 981-982. 

91 Hilary Charlesworth, ‘The Unbearable Lightness of Customary International Law’ (1998) 92 Proceedings of the 

Annual Meeting of American Society of International Law 44, at 47. 

https://thewire.in/agriculture/agriculture-ordinance-wto-india-farmers-msp-apmc
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Third, mainstream international law places dominant and dominated groups 

within a unified category of non-state actors. However, as Poulantzas shows, dominant 

groups and the state maintain a particular relationship where the state represents and 

unifies their general interest. By not exposing the relationship between the state and 

dominant groups international law helps sustain their intimate arrangement and not 

challenge it. The exclusion of the practices of non-state actors is particularly 

detrimental for dominated groups. As BS Chimni argues in the context of CIL 

formation, ‘there is no reason why “state practice” cannot include the practice of social 

movements, especially relevant in assessing the assertion by a state of the persistent 

objector rule’.92 The underlying rationale behind Chimni’s proposal seems to be that 

there may be genuine interests of dominated groups that are not represented in ‘state 

practice’, and considering such interests will make the CIL formation process less 

exclusionary. 

Relatedly, by denying direct relevance to the practices of non-state actors (such 

as social movements), international law keeps non-state actors outside the mainstream 

vocabulary. The observation of the Vice President of the International Court of Justice 

Fouad Ammoun is worth quoting in this regard:  

 

If there is any ‘general practice’ which might be held, beyond dispute, to constitute 
law within the meaning of Article 38, paragraph 1(b), of the Statute of the Court, it 
must surely be that which is made up of the conscious action of the peoples 
themselves, engaged in a determined struggle … Indeed one is bound to recognize 
that the right of peoples to self-determination, before being written into charters that 
were not granted but won in bitter struggle, had first been written painfully, with the 
blood of the peoples, in the finally awakened conscience of humanity.93  

 

Reference to the actions of peoples in the context of CIL formation is worth 

emphasising. International law does not locate the value of self-determination against 

colonial rule in the struggles and actions of the colonised people. Rather its customary 

status is often formally located in the votes and statements of state representatives at 

different fora, which forms part of ‘state practice’. As Judge Ammoun’s observation 

demonstrates, the concept of ‘state practice’ does not register the struggles and 

contributions of dominated groups and only captures the actions of state institutions 

even when such actions are influenced by the struggles of dominated groups. 

 
92 B.S. Chimni, ‘Customary International Law: A Third World Perspective’ (2018) 112 American Journal of International 

Law 1, at 43. 

93 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) notwithstanding Security 
Council Resolution 276 (1970) (Advisory Opinion) [1971] ICJ Rep 16, (Separate Opinion of Vice President Ammoun), 

at 74. 
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These insights expose the processes through which international law helps 

maintain domination. It is true that there are limited possibilities of advancing 

resistance and getting the concerns of dominated groups addressed in ‘state practice’. 

However, following the Poulantzasian view of the state, we argue that ‘it would be an 

error fraught with serious political consequences’ to conclude that ‘state practice’ has 

the potential to everlastingly further the interest of the dominated classes ‘without a 

radical transformation of the State’.94 The concept of state practice by its very nature 

is incapable of furthering the substantive and long term interests of the dominated 

classes. 

 

7 Conclusion 

In this article, we have problematized the concept of ‘state practice’ in international 

law. We have shown that the concept of ‘state practice’ is closely tied with the meaning 

of the ‘state’. International law views the ‘state’ in ‘state practice’ as comprising of only 

core state institutions. Invoking Poulantzas’ view of the state as a social relation, we 

discuss that the state is neither a ‘thing’ nor a ‘subject’. Such an understanding of the 

state helps us critique the concept of state practice. We have argued that the state 

cannot be seen as comprising only of core state institutions because it negates that the 

state is a site of contradictions and contestations between different forces. These 

contradictions and contestations are also inscribed in state practice, which 

international law fails to register. We have also argued that focussing on the conduct 

of core state institutions does not reveal the actual intention behind state practice. 

International law considers it immaterial to examine the different factors and 

underlying intentions that prompt a state’s action. Looking at ‘state practice’ as an 

outcome of the techno-bureaucratic decision-making process helps maintain the 

fidelity of international law to state-centrism, concealing the contradictions between 

different groups that play a crucial role in shaping state practice. Relatedly, the practices 

of non-state actors are not regarded as directly relevant to the formation, interpretation 

or application of international law. Because of this, mainstream international law fails 

to acknowledge that state practice may exclude the interests of the dominated groups 

and, in so doing, does not take into account the resistance offered by such groups. 

Considering the central importance of state practice, its problems are spread all over 

the domain of international law, perpetuating the exclusion of dominated groups. 

 

~ 

 
94 Poulantzas (1978) 142 (emphasis omitted). 
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RICHARD FALK  

JAMES GATHII 

CARMEN GONZALEZ 

ARDI IMSEIS 

BEVERLY JACOBS  

KARIN MICKELSON 

VASUKI NESIAH 

LILIANA OBREGON 

OBIORA OKAFOR 

ANNE ORFORD 

SUNDHYA PAHUJA 

VIJAY PRASHAD 

BALAKRISHNAN RAJAGOPAL 

NATSU SAITO 

MUTHUCUMARASWAMY SORNARAJAH

 


