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Abstract 
Self-driving cars as a mode of transportation in Africa is probably more of a ‘when’ than an ‘if’ question. These 
autonomous vehicles that could benefit human safety by reducing human deaths from car crashes, may 
disadvantage Africans if the production of the technology does not adequately reflect African perspectives, 
including in the ethical constructions about rulemaking. To reduce or prevent technological racism, inequality, 
and the marginalization of Africans, actors in this field of autonomous transportation should investigate and 
challenge the differentials of power that will arise from the innovation.  Ethical rulemaking for autonomous 
vehicles must be open, continuous, inclusive, collaborative and communitarian. Any ethical standards proffered 
should be cognisant of societal and environmental wellbeing and should ensure local sustainability and knowledge 
mobilization within the adopting states. Rulemaking on self-driving cars must go beyond ethics and should rely 
on international human rights norms and standards as a minimum core. Within the various instruments of 
international human rights law, the African regional system provides a unique perspective on human rights, 
and the African human rights instruments require new technologies to be cognizant of cultural norms and 
traditional knowledge, and to not perpetuate colonial constructions. An African perspective in this discourse on 
self-driving cars is relevant for its regional adoption and absorption, and it could also provide a more holistic, 
responsible, equitable, and accountable appreciation of the technology. 
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1 Introduction 

When with prophetic eye I peer into the future 
I see that I shall perish upon this road 
Driving men that I do not know. 
This metallic monster that now I dictate, 
This docile elaborate horse, 
That in silence seems to simmer and strain, 
Shall surely revolt some tempting day.1 

 

 Vanier Scholar, PhD Candidate, Osgoode Hall Law School, York University, Canada. Email: effoduh2@yorku.ca. 

1 Timothy Wangusa, A Taxi Driver on His Death, in A Pattern of Dust: Selected Poems, 1965-1990 (Fountain Publishers, 
1994), stanza 1. 

https://creativecommons.org/licenses/by/4.0/


TWAIL Review, Issue 3 (2022) ~ Effoduh, ‘Regulating Self-driving Cars: An African Perspective’ 

 

 

 

135 

In the above excerpt, the taxi driver laments his imminent death that will result from 

his means of work. Written more than 25 years ago, the ‘poor’ Ugandan driver is 

resigned to fatalism, for he does not appear to have any options, other than driving a 

car, to secure a wage. According to the actor–network theory in science and 

technology, the kinds of social actions that emerge from encounters between humans 

and non-humans create a certain structuration of ‘material worlds,’2 as well as regimes 

of existence. For some, a car is an object of beauty, wealth, pleasure – and a thrill – 

but it is also an intimidating ‘metallic monster’ that will kill this helpless driver.3 The 

dominant narratives around new technologies hardly reflect African perspectives, and 

in the global context Africa contains a population that can be likened to the description 

of an ‘undersampled majority’.4 

This paper provides an ‘African perspective’ on the ‘trending’ matters in the 

conversation about ethical rulemaking for self-driving cars. By ‘African perspective’ 

this does not necessarily mean just the perspective of the author as a Black African, 

nor does it claim to reflect the collective viewpoints of all African peoples. It, however, 

attempts to utilise knowledge that could be considered African because of its 

generation from within the continent, its applicability to the region, people, laws, and 

jurisprudence (e.g., the African human rights system). Such a perspective is rare if not 

absent in the literature around self-driving cars. But also, its significance cannot be 

overemphasized due to the epistemological differences and lived experiences of the 

African people compared to others. Crucial here is also the ways that the use of 

technologies of the past, and present (including AI), has affected the continent and its 

people differently from many others (and disproportionately too, especially in terms 

of consequences),5 partly due to a lack of engagement on these technologies from 

within the region.  Therefore, any conversation on ethical AI software that Africans 

may use requires a perspective that engages the values and norms of Africans 

themselves, especially with the recognition that Africans ‘are still struggling for their 

dignity and genuine independence’.6  Perspectives from the region’s human rights 

 

2 Alain Pottage, ‘The materiality of what?’ (2012) 39:1 Journal of Law and Society 167. 

3 Wangusa (1994).  

4 The ‘undersampled majority’ is a term coined by Joy Buolamwini, which means a group of people who are unlikely 
to succeed because the environment is hostile towards them (e.g., people of African, Latinx, and Native American 
descent, women, those with disabilities, members of the LGBTQI community, and any community that has been 
marginalised in the tech industry). See Joy Buolamwini & Timnit Gebru, ‘Gender shades: Intersectional accuracy 
disparities in commercial gender classification’ (2018) 81 Proceedings of Machine Learning Research 77.  

5 See Abeba Birhane, ‘Algorithmic colonization of Africa’ (2020) 17 SCRIPTed 389; Emmanuel Arakpogun, Ziad 
Elsahn, Femi Olan & Farid Elsahn, ‘Artificial Intelligence in Africa: Challenges and Opportunities’, in Allam 
Hamdan, Aboul Ella Hassanien, Anjum Razzaque & Bahaaeddin Alareeni (eds.), The Fourth Industrial Revolution: 
Implementation of Artificial Intelligence for Growing Business Success (Springer, 2021) 375, at 375-378. 

6 Preamble, African Charter on Human and Peoples Rights (ACHPR). Article 20 of the ACHPR also provides: 
‘Colonized or oppressed peoples shall have the right to free themselves from the bonds of domination by resorting 
to any means recognized by the international community. All peoples shall have the right to the assistance…in their 
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system could address the threats of algorithmic neo-colonialism from the use of AI. 

On a broader note, values on ethical rule making within the African continent is replete 

with deep-rooted and diverse constructions which could be beneficial to the wider 

global discourse on ethics for self- driving cars. These are some of the considerations 

that I propose within what is dubbed here as an ‘African perspective’.  

This work attempts to reflect on who (else) should be considered when making the rules 

on autonomous vehicles and what (other) ethical rules should apply? Although there is no 

evidence of self-driving cars operating within the continent, 7  this work aims to 

contribute to the subject matter with the hypothesis that there could be self-driving 

cars operating within Africa in the near future.8  Objectively, these cars may currently 

be in high-level stages of development and testing in some states of the global north, 

but they are yet to attain the stages of mass deployment or commercial release.9 To 

become reliable, widely available, and perhaps affordable, self-driving cars will need 

significantly more technical improvements, real-world testing, regulatory approval, and 

commercial development.10  

It may therefore take several years or even decades for self-driving cars to 

achieve the aforementioned criteria, even in the same global north where most of these 

self-driving cars are being advanced.11 For the African continent, it may take much 

longer time for these self-driving cars to be developed, deployed or transferred for use 
 

liberation struggle against foreign domination, be it political, economic or cultural’. The African Commission on 
Human and Peoples’ Rights held its 31st Extraordinary Session from 19 to 25 February 2021 and passed a 
resolution on artificial intelligence, robotics, and other new and emerging technologies in Africa (ACHPR/Res. 473 
(EXT.OS/ XXXI) 2021), emphasizing the importance of participation by African states and Africans in the 
development of international policies and governance frameworks on AI technologies, robotics and other new and 
emerging technologies; and emphasizing the need for sufficient consideration of African norms, ethics, values, such 
as Ubuntu, communitarian ethos, freedom from domination of one people by another, freedom from racial and 
other forms of discrimination in framing of global AI governance frameworks. See African Commission on Human 
and Peoples’ Rights, ‘Resolution 473 on the need to undertake a Study on human and peoples’ rights and artificial 
intelligence (AI), robotics and other new and emerging technologies in Africa’, ACHPR/Res. 473 (EXT.OS/ 
XXXI) 2021. 

7 As at the time of writing. 

8 This hypothesis is premised on theories of globalization: N.S. Siddharthan & K. Narayanan (eds.), Globalisation of 
Technology (Springer, 2018); Daniele Archibugi & Carlo Pietrobelli, ‘The globalisation of technology and its 
implications for developing countries: Windows of opportunity or further burden?’ (2003) 70:9 Technological 
forecasting and social change 861. 

9 Most innovations follow a predictable deployment pattern (often called an innovation S-curve). They often go 
through a trajectory of development, testing, approval, commercial release, product improvement, market 
expansion, differentiation, maturation, and eventually saturation or decline. Autonomous vehicle technology will 
likely follow this pattern. 

10  Todd Litman, Victoria Transport Policy Institute, ‘Autonomous Vehicle Implementation Predictions: 
Implications for Transport Planning’ (October 2022) https://www.vtpi.org/avip.pdf (accessed 13 October 2022). 

11 Ibid. Transportation optimists predict that cars will operate autonomously by 2030. But most of them have 
financial interests in autonomous vehicle industries and base their predictions on experience with electronic 
technologies such as digital cameras, smart phones and personal computers, rather than motor vehicle innovations. 
Most objective experts predict that full level automation will require many more years for development and testing 
and so it may be several decades before a vehicle can ‘drive itself safely at any speed on any road and in any weather’: 
Litman (2022) 27.  

https://www.vtpi.org/avip.pdf
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within the continent. This prediction is premised on the continent’s extant 

technological gaps and its history with other technological adaptation and adoptions.12 

More so, apart from the fact that technological progress differs from people to people, 

and from region to region, the market deployment of any technology depends on other 

factors such as consumer demand, infrastructural readiness, local affordability, and 

regulation – all of which could contribute to further delaying the development, 

adoption, transfer or deployment of self-driving cars to the African continent. 

Although this work theorizes the use of self-driving cars in Africa, it may be too hasty 

to predict exactly when these cars will run on the roads of African cities.  

Divided into five short parts, the next section of this paper underscores why a 

so called ‘African perspective’ on the ethical rules for self-driving cars (though early) 

is nevertheless important, as it will recognize shared decision-making, full 

transparency, communal ownership of codes, traditional knowledge, ‘Ubuntu’13 and 

more. The third section explores who (else) should be engaged in the ethical 

rulemaking on self-driving cars, whilst the fourth section proposes ethical 

constructions that can be explored in the rulemaking for self-driving cars (beyond 

those considered in the dominant literature).14 The fifth section explores whether an 

African regional legal regime would be effective for the ethical regulation of the 

technology,  and the final section of this paper concludes that the proposed ‘African 

perspective’ in this discourse can provide a more holistic, responsible, equitable, and 

accountable appreciation of the technology, and that rulemaking on self-driving cars 

could rely on international human rights norms and standards as a minimum core. The 

African human rights system is proposed in this work not as a silver bullet, but as a 

normative framework that could provide a communitarian perspective to the 

governance of self-driving cars: one that will be cognizant of cultural norms and a 

broader range of stakeholder consultation which will prescribe artificial intelligence 
 

12 Ralph A Austen & Daniel Headrick, ‘The Role of Technology in the African Past’ (1983) 26:3/4 African Studies 
Review 163; Sanjaya Lall & Carlo Pietrobelli, Africa's technology gap: case studies on Kenya, Ghana, Tanzania and Uganda 
(UNCTAD, 2003).  

13 Ubuntu can best be described as an African philosophy that places emphasis on ‘being self through others.’ It is 
a form of humanism which can be expressed in the phrases: ‘I am because of who we all are’ and ‘ubuntu ngumuntu 
ngabantu’ in Zulu language. See Jacob Mugumbate & Andrew Nyanguru, ‘Exploring African philosophy: The value 
of ubuntu in social work’ (2013) 3:1 African Journal of Social Work 82. 

14 Some of the ethical considerations on self-driving cars have been explored in the following: Sven Nyholm & 
Jilles Smids ‘The ethics of accident-algorithms for self-driving cars: An applied trolley problem?’ (2016) 19:5 Ethical 
theory and moral practice 1275; Jason Borenstein, Joseph R. Herkert & Keith W. Miller, ‘Self-driving cars and 
engineering ethics: The need for a system level analysis’ (2019) 25:2 Science and Engineering Ethics 383; Tobias 
Holstein, Gordana Dodig-Crnkovic & Patrizio Pelliccione, ‘Ethical and social aspects of self-driving cars’ (2018) 
arXiv 1802.04103; Doina Popescu Ljungholm, ‘Autonomous car regulation in the smart transportation 
infrastructure: Ethical issues, legal liabilities, and privacy concerns’ (2019) 11:2 Geopolitics, History, and International 
Relations 7; Noah J. Goodall, ‘Can you program ethics into a self-driving car?’ (2016) 53:6 IEEE Spectrum 28; 
Yochanan E. Bigman & Kurt Gray, ‘Life and death decisions of autonomous vehicles’ (2020) 579 Nature E1-E2; 

Ben Wagner, ‘Liable, but Not in Control? Ensuring Meaningful Human Agency in Automated Decision‐Making 
Systems’ (2019) 11:1 Policy & Internet 104. 
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(AI) rules on grounds of solidarity and cooperation. This will ensure that this 

autonomous transportation infrastructure with AI is cooperative, transformative, 

inclusive, homegrown, safe and is able to reflect on ways that it may disproportionately 

endanger Africans, and work towards preventing same.  

 

2 Will these cars save us – or kill us? Why an African perspective on the 
creation of ethical rules for self-driving cars is early, but important 

African countries have the highest death toll from road traffic ‘accidents’ 15 

worldwide.16 For every person that dies from a car crash in Sweden, the comparison is 

27 people in Zimbabwe (despite the latter having less cars).17 Globally, road traffic 

deaths are responsible for claiming about 1.35 million lives a year. Car crashes are the 

8th leading cause of death for humans across all age ranges, and is the number 1 cause 

of death for children and young adults between the ages of 5 and 29. 18 Without 

ignoring the idiosyncratic factors responsible for road deaths around the world,19 and 

without undermining the importance of automobiles generally, 20  what the above 

indicators show (as with the case of other machines and technologies) is that Africa 

bears the biggest burden of the negative effects of technologies, despite being mostly 

consumers – as opposed to producers – of machines. 21  This problem is not 

disconnected from the historical, developmental, and economic inequalities that the 

continent has hitherto experienced, and it reflects the relevance of modernization and 

 

15 It could be argued that road traffic crashes are not ‘accidents,’ since they are often completely preventable.  

16 World Health Organization (WHO), ‘Death on the roads’ (2018)_https://extranet.who.int/roadsafety/death-
on-the-roads/#trends/deaths (accessed 13 October 2022).  

17 World Life Expectancy, ‘Road Traffic Accidents Death Rate by Country’ (2020) 
https://www.worldlifeexpectancy.com/cause-of-death/road-traffic-accidents/by-country/ (accessed 13 October 
2022). 

18   WHO, ‘Global status report on road safety 2018’ (June 2018) 
http://www.who.int/violence_injury_prevention/road_safety_status/2018/en/ (accessed 13 October 2022). 

19 Such as rapid urbanisation, poor safety standards, lack of enforcement, and human factors (including distraction, 
fatigue, influence of drugs or alcohol, speeding, and a failure to wear seatbelts or helmets).  

20 In providing speedy, efficient ways for transportation that have advanced work, education, trade, construction, 
and even leisure.  

21 Ian Taylor, & Phillip Nel, (2002). ‘“New Africa”, globalisation and the confines of elite reformism: “Getting the 
rhetoric right”, getting the strategy wrong’ (2002) 23:1 Third World Quarterly 163; Kwame Boafo-Arthur, ‘Trapped 
in Development Crisis and Balkanisation: Africa Versus Globalisation’ (2000) 5:1 African Journal of Political 

Science/Revue Africaine de Science Politique 124; Giles Mohan & A. B. Zack‐Williams ‘Globalisation from below: 
conceptualising the role of the African diasporas in Africa's development’ (2002) 29:92 Review of African Political 
Economy 211. 
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development theories such as dependency theory, 22  critical social theories, 23 

institutional cosmopolitanism24 and, in the field of law, TWAIL.25 

The latest trend in the global automobile market is the innovation of 

autonomous vehicles.26 Simply put, a self-driving car is a vehicle capable of sensing its 

environment and operating without human involvement.27 This means that such a 

vehicle is one that can ‘drive itself’ using various in-vehicle technologies and a 

combination of software, sensors, lasers, and cameras to navigate and control the 

vehicle.28  There are several levels of car automation. A taxonomy of automobile 

automation was created by the international Society of Automotive Engineers29 to 

show a spectrum of automation ranging from driver-enabled to fully driverless 

vehicles.30 One of the promises made by the creators of self-driving cars is that they 

 

22 For example see Kema Irogbe, ‘Globalization and the Development of Underdevelopment of the Third World’ 
(2005) 22:1 Journal of Third World Studies 41; Jephias Matunhu, ‘A critique of modernization and dependency theories 
in Africa: Critical assessment’ (2011) 3:5 African Journal of History and Culture 65. 

23 For example, see Ben Agger, Critical Social Theories (Paradigm Publishers, 2006); Craig Calhoun, Critical Social 
Theory: Culture, history, and the challenge of difference (Wiley-Blackwell, 1995). 

24 Thomas Pogge, Freedom from Poverty as a Human Right: Who Owes What to the Very Poor (OUP, 2007) 16-53; Thomas 
Pogge, World Poverty and Human Rights: Cosmopolitan Responsibilities and Reform (Polity Press, 2nd ed., 2008).  

25 TWAIL is an acronym for Third World Approaches to International Law. TWAIL is a theory, method, and an 
approach or school of thought in the study of international law. Obiora Chinedu Okafor, ‘Critical Third World 
Approaches to International Law (TWAIL): Theory, Methodology, or Both?’ (2008) 10 International Community Law 
Review 373.  

26  A brief note about terminology: I will use ‘autonomous vehicles,’ ‘self-driving cars,’ or ‘driverless cars’ 
interchangeably. These refer primarily to the new and future vehicles that will have the ability to operate without 
human intervention for extended periods of time and to perform a broad range of actions. I also use ‘cars’ to refer 
loosely to all motor vehicles (this does not necessarily relate to the broad body of academic literature that focuses 
on unmanned vehicles for military purposes). It is important to underscore that the reason I am using the terms 
‘self-driving cars’ or ‘autonomous vehicles’ in this work is because they are more commonly used terms to describe 
‘automated driving systems’. However, the Society of Automotive Engineers (SAE International) which is the 
global leader in technical learning for the mobility industry, has advised the use of the term ‘automated driving 
systems’ to better describe hardware-software systems that can execute dynamic driving tasks on a sustainable basis. 
See SAE International, ‘Taxonomy and definitions for terms related to driving automation systems for on-road 
motor vehicles’ (June 2018)  https://www.sae.org/standards/content/j3016_201806/ (accessed 13 October 2022). 

27 Synopsys Automotive, ‘What is an Autonomous Car?’ (2022) https://www.synopsys.com/automotive/what-is-
autonomous-car.html (accessed 13 October 2022). 

28 Mike Daily, Swarup Medasani, Reinhold Behringer, and Mohan Trivedi. ‘Self-driving cars.’ (2017) 50:12 Computer 
18. 

29 SAE International (June 2018). 

30 The automation is in five levels (no automation, driver assistance, partial automation, conditional automation, 
high automation, and full automation). Level zero stands for no automation at all. Level one (driver assistance) 
refers to primitive driver support systems such as adaptive cruise control, anti-lock braking systems and stability 
control. Level two (partial automation) refers to advanced assistance systems such as emergency braking or collision 
avoidance that are integrated. Level three (conditional automation) is where the autonomous vehicles are capable 
of driving themselves, but only under ideal conditions and with limitations, such as limited-access divided highways 
at a certain speed. Although hands are off the wheel, drivers are still required behind the wheel. Here, the driver 
could focus on tasks other than driving during normal operation, however, the driver will need to urgently respond 
to an emergency alert from the vehicle and be prepared to take over. Level four (high automation) is where 
autonomous vehicles could drive themselves without human interaction but could only operate in limited 
operational design domains where special infrastructure or detailed maps exist. Level five (full automation) is where 
the vehicle should be able to monitor and manoeuvre through all road and weather conditions by itself and will 
require no human intervention whatsoever, perhaps eliminating the need for a steering wheel and pedals. For a 

https://www.sae.org/standards/content/j3016_201806/
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could reduce road fatalities as much as 94 percent.31 Indeed, they could eliminate many 

accidents that happen due to human error, as these autonomous vehicles may not need 

human drivers to take control and operate them. On the one hand, the safety test for 

self-driving cars may include how well they can reproduce the crash-free performance 

of human drivers. On the other hand, it is quite possible that new types of crashes may 

emerge.32  

If the algorithms of self-driving cars are trained on data that are 

unrepresentative of Africans or contain existing prejudices against them, then the 

chances are that these algorithms will likely end up being biased against Africans, 

thereby negatively affecting their lives and their security. Sadly, a biased training data 

is not only what is responsible for cases of algorithmic bias. It has been proven that 

even long before the data is collected, bias can creep into AI systems.33 This is partly 

why there are numerous accounts of how AI systems have been designed and/or 

deployed in ways that (whatever the intent) have led to the disproportionate 

disenfranchisement of all-too-many Black Africans. 34  For example, much facial 

recognition software are unable to ‘see’ people with darker skin or people of African 

descent, thereby rendering them all but invisible in those contexts. 35  In 2015 an 

algorithm that applied automatic labels to pictures, classified some Africans as 

 

more detailed explanation on the above levels of vehicle autonomy, see Ekim Yurtsever, Jacob Lambert, Alexander 
Carballo & Kazuya Takeda, ‘A survey of autonomous driving: Common practices and emerging technologies’ 
(2020) 8 IEEE Access 58443. 

31 Teena Maddox, 'How autonomous vehicles could save over 350K lives in the US and millions worldwide' 
(February 2018) https://www.zdnet.com/article/how-autonomous-vehicles-could-save-over-350k-lives-in-the-
us-and-millions-worldwide/ (accessed 13 October 2022). 

32 For example, the crashes that may emerge from mixing autonomous and conventional vehicles. Kurt Dresner 
and Peter Stone propose a system that could use several traffic light models and other tools to safely accommodate 
both human drivers and autonomous vehicles in the near future. Kurt M. Dresner & Peter Stone, ‘Sharing the road: 
Autonomous vehicles meet human drivers’ (2007) 7 International Joint Conferences on Artificial Intelligence 1263. 

33 Algorithmic bias can creep in long before the data is collected as well as at many other stages such as when (and 
how) the problem is being framed; when the data is collected; and when (and how) the data is prepared. See Karen 
Hao, ‘This is how AI bias really happens—and why it’s so hard to fix’ (February 2019) 
https://www.technologyreview.com/2019/02/04/137602/this-is-how-ai-bias-really-happensand-why-its-so-
hard-to-fix/ (accessed 13 October 2022). 

34 Vijaysree Venkatraman, ‘Bias in the machines’ (2020) 247:3295 New Scientist 30; Peter A. Noseworthy et al, 
‘Assessing and mitigating bias in medical artificial intelligence: the effects of race and ethnicity on a deep learning 
model for ECG analysis’ (2020) 13:3 Circulation: Arrhythmia and Electrophysiology e007988; Shakir Mohamed, Marie-
Therese Png & William Isaac, ‘Decolonial AI: Decolonial theory as sociotechnical foresight in artificial intelligence’ 
(2020) 33:4 Philosophy & Technology 659. 

35 Joy Buolamwini & Timnit Gebru, 'Gender shades: Intersectional accuracy disparities in commercial gender 
classification' (2018) 81:1 Proceedings of Machine Learning Research 1; Steve Lohr, ‘Facial recognition is accurate, if 
you’re a white guy’ (February 2018) https://www.nytimes.com/2018/02/09/technology/facial-recognition-race-
artificial-intelligence.html (accessed 13 October 2022); McKenzie Raub, ‘Bots, bias and big data: artificial 
intelligence, algorithmic bias and disparate impact liability in hiring practices’ (2018) 71 Arkansas Law Review 529. 
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gorillas.36 Even some machine learning algorithms have picked up ingrained racial 

prejudices which are concealed within the patterns of language use.37 In 2021, AI 

surveillance tools in South Africa which were built on the extraction of people’s 

behaviors and faces, were reported to be re-entrenching racial hierarchies and fueling 

a digital apartheid. 38  Similar algorithmic discrimination and bias has sometimes 

occurred when Africans have sought critical welfare services,39 especially in several 

instances where AI was being used in decision-making for life-and-death situations.40  

Major technological developments in the automobile industry have since 

shown very little or no representation and involvement of Africans in the development 

of cars, and this has resulted in power imbalances, not only in terms of revenue 

generation (as most African states are only engaged as customers or consumers), but 

also in the utility of vehicles. Perhaps if taxi drivers from Lagos, Lusaka or Lomé are 

consistently engaged as stakeholders during the production processes of cars, then the 

lived cultural experiences of these drivers could contribute positively to the trajectory 

that the technology follows. Intended or unintended negative consequences from new 

technologies can harm those who are not represented in its production,41 and this 

could be the case for self-driving cars where there are also hardly any standardization 

or ethical tests being carried out in Africa. With such lacunae, this new technology – 

which could come with many societal benefits42 – may be prone to unintentionally and 

 

36 Molly Mulshine, ‘A major flaw in Google’s algorithm allegedly tagged two black people’s faces with the word 
"gorillas"’ (July 2015) https://www.businessinsider.com/google-tags-black-people-as-gorillas-2015-7 (accessed 13 
October 2022). 

37  Aylin Caliskan, Joanna J. Bryson & Arvind Narayanan, ‘Semantics Derived Automatically from Language 
Corpora Contain Human-like Biases’ (2017) 356:6334 Science 183. 

38Karen Hao & Heidi Swart, ‘South Africa’s Private Surveillance Machine Is Fueling a Digital Apartheid’ (April 
2022) https://www.technologyreview.com/2022/04/19/1049996/south-africa-ai-surveillance-digital-
apartheid/(accessed 13 October 2022). 

39 Osonde A Osoba & William Welser IV, An intelligence in our image: The risks of bias and errors in artificial intelligence 
(Rand Corporation, 2017); Philipp Hacker, ‘Teaching fairness to artificial intelligence: Existing and novel strategies 
against algorithmic discrimination under EU law’ (2018) 55:4 Common Market Law Review 1143; Kristin Johnson, 
Frank Pasquale & Jennifer Chapman, ‘Artificial intelligence, machine learning, and bias in finance: toward 
responsible innovation’ (2019) 88 Fordham Law Review 499. 

40 Petra Molnar & Lex Gill, ‘Bots at the Gate: a human rights analysis of automated decision-making in Canada’s 
immigration and refugee system’ (2018) https://citizenlab.ca/wp-content/uploads/2018/09/IHRP-Automated-
Systems-Report-Web-V2.pdf (accessed 13 October 2022). 

41 Cathy O’Neil, Weapons of Math Destruction: How big data increases inequality and threatens democracy (Broadway Books, 
2016). 

42 On the one hand, the mass production of self-driving cars could still have significant implications for resource 
and energy use which of course could be much worse than environmentally friendly alternatives like bicycles. But 
on the other hand, self-driving cars potentially offer some significant societal benefits. For example, it could 
enhance the mobility of people who are mobility impaired; it can also help to transform urban spaces, and even 
support climate change mitigation by reducing transportation emissions (since many of the self-driving cars being 
developed are electric cars which create a lower carbon footprint over the course of their lifetime than cars that use 
traditional combustion engines).  

https://citizenlab.ca/wp-content/uploads/2018/09/IHRP-Automated-Systems-Report-Web-V2.pdf
https://citizenlab.ca/wp-content/uploads/2018/09/IHRP-Automated-Systems-Report-Web-V2.pdf
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systematically disfavouring Africans.43 For example, one may need to ask: if these self-

driving cars are deployed on African roads, will they be conscious of the hawkers 

selling in traffic and the conductors swinging from the doors of buses? Will they 

recognize the hand signals from the traffic wardens in lieu of traffic lights? Any 

innovation of this nature needs to be cognisant of social conditions. 

The concept of self-driving vehicles dates as far back as 1918 with the age of 

the Pontiac Phantom cars which were remotely controlled to demonstrate the power 

of radio communication.44 In 1939, there was an exhibition organized by General 

Motors where the display of what the world could look like in the future included the 

vision for self-driving cars.45  By 1958, such ideas of autonomous vehicles made way 

to television broadcasts, 46  and in 1988 there was a vehicle demonstration that 

performed lane-following using camera images.47 An acceleration in the research of 

self-driving cars began in the early 2000s. Significant among them were the  various 

‘challenges’ undertaken by the Defense Advanced Research Projects Agency in the 

US.48  The early support for the development of these cars by the US military is 

indicative of the kind of objectives and agendas seeking to advance and capitalize on 

their invention. This further demonstrates how exclusionary the development of the 

technology was founded on, and the biases that surrounds its origin. Since then 

 

43 This is because an AI system can have different accuracy rates for different demographic groups. Similarly, a self-
driving car’s algorithm can make vastly different decisions when applied to different populations. The algorithm 
may be biased based on who builds them, how they’re developed, and how they’re ultimately used. 

44 The driverless vehicles of the 1920s were called ‘phantom autos,’ and they were remote-controlled by the tapping 
of a telegraph key. See Adrienne LaFrance, ‘Your Grandmother’s Driverless Car’ (June 2016) 
https://www.theatlantic.com/technology/archive/2016/06/beep-beep/489029/ (accessed 13 October 2022). 

45 ‘[T]he concept of an autonomous car dates back to ‘Futurama’, an exhibit at the 1939 New York World’s Fair. 
General Motors created the exhibit to display its vision of what the world would look like in 20 years, and this 
vision included an automated highway system that would guide self-driving cars.’: Bonnie Gringer, ‘History of the 
Autonomous Car’, (January 2018) https://www.titlemax.com/resources/history-of-the-autonomous-
car/#:~:text=History%20of%20Autonomous%20Cars,made%20this%20concept%20a%20reality.; Asif Faisal, 
Tan Yigitcanlar, Md Kamruzzaman & Graham Currie, ‘Understanding autonomous vehicles: A systematic literature 
re-view on capability, impact, planning and policy’ (2019) 12:1 The Journal of Transport and Land Use 45. 

46 Scott D. Pendleton et al, 2017. ‘Perception, Planning, Control, and Coordination for Autonomous Vehicles’ 
(2017) 5:6 Machines 1; Also, by 1958, General Motors had made the concept a reality. The car’s frontend was 
embedded with sensors called pick-up coils that could detect the current flowing through a wire embedded in the 
road. The current could be manipulated to tell the vehicle to move the steering wheel left or right. A self-driving 
concept car, a General Motors Firebird IV, was presented at the 1964 New York World’s Fair, and in 1977, the 
Japanese improved upon this idea from General Motors, using a camera system that relayed data to a computer to 
process images of the road. See Steven E. Shladover, ‘Connected and automated vehicle systems’ (2018) 22 Journal 
of Intelligent Transportation Systems 190.  

47 Ibid. The NAVLAB vehicle was demonstrated to perform lane-following using camera images (NAVLAB is a 
series of autonomous and semi-autonomous vehicles developed by teams from the Robotics Institute at the School 
of Computer Science, Carnegie Mellon University). See also Gringer (January 2018). 

48 Under the United States Department of Defense, responsible for the development of emerging technologies for 
use by the military. Autonomous vehicles research increased through the Defense Advanced Research Projects 
Agency’s Grand Challenges Program in the US in 2004. The challenges resulted in autonomous vehicles capable 
of traversing desert terrain in 2005 and 2007. Some of the researchers also managed to place autonomous vehicles 
on urban roads through DARPA’s Urban Challenge Program. See Faisal et al (2019).  
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however, there has been some considerable progress in the development of self-

driving cars. Several countries are now positioning themselves to welcome the 

technology, with the anticipation that by 2040, they could be available on the mass 

market.49  

According to the 2020 Autonomous Vehicles Readiness Index, 50  the five 

countries most prepared for the adoption of self-driving cars are: Singapore, The 

Netherlands, Norway, United States and Finland.51 Out of the top 30 countries on the 

Index reported in 2020, no African country made the list. However, in South Africa,52 

Kenya53 and other parts of sub-Saharan Africa,54 people are already analysing what the 

adoption of this technology will look like in the sub-Saharan region. It is uncertain 

whether there are actual constructive plans being made for mass usage of driverless 

cars in Africa, or if these are just utopian dreams of technology optimists. However, 

the possibility of the presence of this technology within the continent will likely 

increase in the coming years based on developments elsewhere and the realities of 

globalization. This is why it is imperative that Africans should join in the discourse on 

the ethical matters surrounding autonomous vehicles. Who should make the rules when it 

comes to self-driving cars and what ethical rules should apply? These questions are not only 

relevant in terms of standard-setting between the states that produce the cars (and may 

soon export them to African nations), but they are also relevant for every stakeholder 

in the industry to understand and prepare for how these cars will operate within the 

countries and communities where they are purchased.  

A local contribution to this discourse is also germane because any technology 

that will be beneficial to all of society (as is widely claimed), has to start with the 

involvement of people from many walks of life and geographic locations (including 

the Third World).55 Any science that wants to solve a problem without taking people’s 

 

49 Litman (2022). 

50 KPMG International, ‘2020 Autonomous Vehicles Readiness Index: Assessing the preparedness of 30 countries 
and jurisdictions in the race for autonomous vehicles' (July 2020) 
https://assets.kpmg/content/dam/kpmg/uk/pdf/2020/07/2020-autonomous-vehicles-readiness-index.pdf 
(accessed 13 October 2022). 

51 Ibid.  

52 Business Tech, 'South Africa has plans for self-driving cars – but the law needs to change first' (April 2019) 
https://businesstech.co.za/news/motoring/309052/south-africa-has-plans-for-self-driving-cars-but-the-law-
needs-to-change-first/ (accessed 13 October 2022). 

53  PesaBazaar, 'Are Driverless Cars Coming to Kenya?' (May 2017) https://www.pesabazaar.com/blog/are-
driverless-cars-coming-to-kenya (accessed 13 October 2022). 

54  Kalsan Muhammad Usman, ‘What is the future of driverless cars in Sub Saharan Africa?' (March 2018) 
https://www.researchgate.net/post/What_is_the_future_of_driverless_cars_in_Sub_Saharan_Africa (accessed 
13 October 2022). 

55 Timnit Gebru, ‘Race and Gender’, in Markus D. Dubber, Frank Pasquale, & Sunit Das (eds.), Oxford Handbook 
of Ethics of AI (OUP, 2019) 252. 
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lived experiences into account may end up only furthering hegemonic influences, and 

even produce dangerous or life-threatening outcomes. For instance, an automobile 

crash test that used mostly adult male dummies resulted in real accidents that 

disproportionately killed women and children.56 Similarly, many ethical rules that are 

being created around AI have been devoid of values that are important to 

‘undersampled majorities’ and Third World peoples. AI systems that racialize or 

genderize people or are techno-heroic (intentionally or otherwise), have been proven 

to be disastrous for minorities.57  

African feminists have criticized ethical standards that rely on ‘objectivity’ as 

an ethical principle of AI, proving that such ethical prescription is a myth and would 

amount to erasure.58 Even the concept of ‘Data Feminism’59 arose out of the need to 

provide a new way of thinking about ethics – one that is informed by the ideas of 

intersectional feminism – and to challenge the differentials of power that arise from 

systems of AI and other technologies. The focus of this paper, however, is to reflect 

on two specific issues: One, to explore who (else) should be engaged in ethical 

rulemaking for autonomous vehicles i.e., where responsibilities should (also) be 

located; and two, from an African perspective, what (other) kinds of ethical 

constructions can be explored in this ethical rulemaking for self-driving cars?  

 

3 Who (else) should be engaged in the ethical rulemaking on self-driving 
cars? 

Governments are endowed with the authority to initiate ethical standards and rules 

into every sector within their jurisdiction. Computer scientists, on the other hand, write 

their codes and develop autonomous vehicles. Whilst both parties may exercise some 

level of autonomy in their separate roles, there exists possible intersections for 

decision-making when it comes to how the AI components of these autonomous 

vehicles are designed and programmed. The government’s role in ethical rulemaking 

on self-driving cars should extend beyond prohibitive or regulatory actions and should 

 

56 Keith Barry, 'The Crash Test Bias: How Male-Focused Testing Puts Female Drivers at Risk' (October 2019) 
https://www.consumerreports.org/car-safety/crash-test-bias-how-male-focused-testing-puts-female-drivers-at-
risk/(accessed 13 October 2022). 

57 Gebru (2019) 12: ‘Automatic Gender Recognition (AGR) AI systems implicitly assumes that gender is a static 
concept that does not frequently change across time and cultures. However, gender presentations greatly differ 
across cultures, a fact that is often unaccounted for in these systems.’ Gender classification systems are often trained 
with data that has very few or no transgender and non-binary individuals. And the outputs themselves only classify 
images as ‘male’ or ‘female.’ For transgender communities, some of whom are visible in Northern Nigeria for 
example, the effects of AGR can be severe, ranging from misgendering an individual to outing them in public. 

58 Buolamwini & Gebru (2018). 

59 Catherine D’Ignazio & Lauren F. Klein, Data Feminism  (MIT Press, 2020). 
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also include active, positive, and generative functions. From a generativity lens,60 the 

inclusion of extensive and varied audiences in this rulemaking exercise for self-driving 

cars is good for participatory input, but also for coproduction – i.e. the knowledge 

production that happens where technical experts and other groups come together, 

with their different ways of viewing and analyzing the world .61 The extant policy 

designs around the use of new technologies (and the ethical frameworks that guide 

them) may not adequately deal with all the complex problems that AI systems of self-

driving cars will introduce to society. Therefore, a radically democratic alternative form 

of ethical design, one that involves new and dynamic systems-thinking, practice-

oriented infrastructures, and even original empirical contributions, can be 

advantageous.62 For instance, apart from acting as a watchdog, legal institutions (the 

legislature, courts, regulatory bodies, etc) can act as gardeners who are pruning an 

imperfect and growing technology in order to help technologists maximize the 

building of autonomous vehicles for the advancement of public welfare and not just 

capitalist gains. Generativity provides a barometer for the degree to which a system is 

‘open’ or ‘closed’ to innovation, and the property of generativity from legal institutions 

are significant to the increase in the rate of productive innovation. Therefore, ethical 

rules should be designed with this principle of generativity in mind.63  

 

60 The theory of generativity asserts that ongoing behaviour is generated as the probabilities of a large number of 
behaviours are continuously subjected to a number of simple transformation functions. It treats behaviour as novel, 
fluid, and probabilistic, rather than stereotypic and repetitious, and hence the theory is a departure from many 
conventional learning-oriented theories of behaviour (Generativity theory grew out of a series of studies in which 
novel, complex performances are constructed with pigeons. See Mark A. Runco & Robert S. Albert (eds.), Theories 
of Creativity (Sage, 1990). Bearing in mind that self-driving cars are a generative technology, it needs technically 
skilled people of goodwill and intellectually skilled people of goodwill to serve as true alternatives to a centralized, 
industrialized information economy that asks people to identify only as consumers of meaning rather than as 
makers of it. See David G Post, ‘The Theory of Generativity’ (2010) 78:6 Fordham Law Review 2755. Related to this 
observation of generativity is the theory of generative interactions which has been explicated by Bernstein, Bulger, 
Salipante & Weisinger. They suggest that in order to facilitate inclusion, multiple types of exclusionary dynamics 
(self-segregation, communication apprehension, and stereotyping and stigmatizing) must be overcome through 
adaptive cognitive processing and skill development, and engagement in positive interactions must occur in order 
to facilitate inclusion that is created and sustained by contextually relevant sets of organizational practices. The 
organizational practices provide the following conditions for generative interactions: pursuing an important, shared 
organizational purpose, mixing diverse members frequently over protracted periods of time, enabling differing 
groups to have equal standing and insider status in contributing to success, and providing collaborative 
interdependence, interpersonal comfort, and self-efficacy. These interactions are generative in that they help to 
challenge the guiding assumptions of the organizational culture, reconsider taken-for-granted aspects, and raise 
fundamental questions about rules. Ruth S. Bernstein, Morgan Bulger, Paul Salipante, & Judith Y. Weisinger, ‘From 
diversity to inclusion to equity: A theory of generative interactions’ (2020) 167:3 Journal of Business Ethics 395. 

61 Runco & Albert (1990). 

62 Catherine Durose & Liz Richardson. Designing public policy for co-production: Theory, practice, and change (Policy Press, 
2015), at 1.  

63 ‘Generativity does come with potential dangers. Protecting against those dangers, as well as fostering other social 
goals, will require balancing the institutional factors which promote generativity against those that mitigate risk of 
harm or that promote social cohesion.’: Oliver R. Goodenough, ‘Generativity: Making Law a More Open 
Institutional “Ecosystem” for Productive Innovation’ (April 2015) http://dx.doi.org/10.2139/ssrn.2589263  
(accessed 13 October 2022). More so, issues of clarity and responsibility of invention, appropriate comportment 

http://dx.doi.org/10.2139/ssrn.2589263
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Pagallo and Bassi distinguish three kinds of legal regulation that could apply to 

self-driving cars. 64  One is the traditional form of top-down regulation, such as 

legislation, that hinges on the threat of physical or pecuniary sanctions.65 Two is a 

bottom-up approach which is an assorted way of self-regulation that comes with legal 

constructions and limited accountability.66 And then three is a form of co-regulation 

that could be exercised as what Pagallo et al have elsewhere dubbed ‘the middle-out 

interface’ between top-down and bottom-up solutions; between legislators and 

stakeholders.67  This interface is something that the EU data protection regulation, or 

General Data Protection Regulation (GDPR), offers as an alternative model of legal 

governance, from its accountability principle in article 5(2).68 However, from what I 

describe as a ‘baobab tree approach’,69 ethical rulemaking for autonomous vehicles 

needs to be open and communitarian in two ways.  

First, whoever can be held liable or responsible for any damage caused by an 

autonomous vehicle (directly or indirectly), should be involved in the decision-making 

process on ethics. Be it the autonomous vehicle manufacturers; or the producers of a 

motor part (used in the autonomous system of the vehicles); or the road designers (if 

there’s an ‘intelligent road’ system that helps control the vehicles); or the software 

engineers who program the code for the operation; or even the aesthetic finishers of 

the cars – basically any key ‘players’ in the creative process of these vehicles – need to 

be part of the decision-making process on ethical prescriptions too. These experts may 

have little or no clue about ethical standards, but their technical knowledge will be very 

beneficial in helping ethicists (and even regulators) understand if and how ethical rules 

can be programmed (or not) into an autonomous system. Such a deliberate 

 

(care and attention), and motivation are all useful for ascertaining the moral or ethical merit of a generative process 
and its resultant design. 

64 Ugo Pagallo & Eleonora Bassi, ‘The Governance of Unmanned Aircraft Systems (UAS): Aviation Law, Human 
Rights, and the Free Movement of Data in the EU’ (2020) 30 Minds & Machines 439. 

65 Ibid, 441. 

66 Ibid.   

67  Ugo Pagallo, Pompeu Casanovas & Robert Madelin, ‘The middle-out approach: assessing models of legal 
governance in data protection, artificial intelligence, and the Web of Data’ (2019) 7:1 The Theory and Practice of 
Legislation 1. 

68 Article 5(2) of the GDPR says: ‘The controller shall be responsible for, and be able to demonstrate compliance 
with, paragraph 1 (‘accountability’)’. Generally, article 5 of the GDPR deals with principles relating to processing 
of personal data which includes ‘lawfulness, fairness and transparency’, ‘purpose limitation’, ‘data minimisation’, 
‘accuracy’, ‘storage limitation’, ‘integrity and confidentiality’, and ‘accountability’. 

69 Baobab trees are deciduous plants popular in arid regions in Africa where they are usually regarded as the ‘African 
tree of life’, especially in Zambia and Zimbabwe, due to their large numbers there. I employ the imagery of the 
baobab tree here, not just because of its symbolisms and economic significance, but also its visual imagery of 
‘having its roots face the sky’ (as popularly considered). This imagery could be epitomized as a visible and open 
analogy for a foundation (compared to the popular idea of roots that are stuck to the ground and are most times 
invisible). The conspicuous branches of the baobab tree could also be anecdotal for the growing and continuous 
network of stakeholders that can be involved in ethical rulemaking.  
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engagement with ethics will foster learning in both fields (computer science and 

ethics), but more so, such engagement will prevent inaccurate or utopian expectations 

from regulators and legislators when making policies on the ethical requirements of 

such vehicles and their creators. There are also other less significant players who could 

provide relevant insight through consultation and engagement. Other road users (such 

as taxi drivers, conductors, traffic wardens, cyclists, pedestrians, and hawkers) and even 

other automobile competitors should be engaged about the development of self-

driving technologies. Also, a holistic and continuous engagement with the public on 

ethics will not only improve the governance of this innovation but can also promote 

understanding and prevent the kinds of attacks we have seen on self-driving cars 

elsewhere.70 

Second, the ultimate decision about what ethical prescriptions get programmed 

into autonomous vehicles should not be made by a single person, a single company, a 

country, or an industry. Due to the vast number of populations (and professions) that 

are (and will be) affected by autonomous vehicles, there is a strong need for multi-

stakeholder engagement on the kinds of ethical prescriptions to be programmed into 

rules-based autonomous vehicles. Although the rules that apply in Canada and 

Singapore may not be suitable to Nigeria or Ghana, the consequential task of 

generating ethical prescriptions for self-driving cars should not be relegated to only 

the few countries that have demonstrated readiness, or to only specific sectors, or 

institutions (no matter their level of influence or capacity). Ethical prescriptions on 

self-driving cars should be open, continuous, reflexive, flexible and engaging – 

including countries and communities that may not be using the technology yet but 

may have to engage with it differently from others when the time comes. When 

autonomous vehicles start making an entry into Africa, not every adopting country will 

have large testing sites or large budgets for autonomous vehicle test beds. Therefore, 

there may be a need for transparent procurement processes that allow for a level 

playing field among the exporters of autonomous vehicles to Africa. This process 

should include the interoperability of AI solutions, and should also have open licensing 

terms to avoid vendor lock-in. The procurement process for these cars must focus on 

mechanisms of algorithmic accountability and of transparency norms, with the 

opportunity for local knowledge transfer and long-term risk valuation. Also, a human 

rights impact assessment of every autonomous vehicle system needs to be carried out 

before they are deployed on African roads. 

 

70  Simon Romero, 'Wielding Rocks and Knives, Arizonans Attack Self-Driving Cars' (December 2018) 
<https://www.nytimes.com/2018/12/31/us/waymo-self-driving-cars-arizona-attacks.html (accessed 13 October 
2022). 



TWAIL Review, Issue 3 (2022) ~ Effoduh, ‘Regulating Self-driving Cars: An African Perspective’ 

 

 

 

148 

The knowledge production (and mobilization) in both fields of ethics and 

artificial intelligence are still emerging (and not yet universal). There is a need for 

collaborative partnerships that will engage the various stakeholders in this area – to 

deliberate and decide upon the mechanisms (and means) of applying ethical principles 

into every AI-driven technology that affects human beings. Establishing regional 

taskforces or global conventions for ethical prescriptions on rules-based autonomous 

vehicles could be advantageous. Also, initiating periodic forums for ethical dialogues 

at multisectoral and intergovernmental levels – such as at the level of the African 

Union (AU) or the Economic Community of West African States (ECOWAS). These 

forums and dialogues can perhaps contribute towards building a more neighbourly 

and accountable AI transportation system across states and stakeholders (even though 

these intergovernmental organizations are not without their limitations). 71  These 

proposed alliances should involve governments, industry experts, international 

organizations, the private sector, civil society, academia, and even local participants 

(like road traffic unions and taxi drivers).  

Despite the hype about self-driving cars, the autonomous vehicle is still a 

budding invention. Figuring out how to build ethical autonomous machines is still a 

thorny challenge in artificial intelligence today. Therefore, no matter how lofty the 

ideas on ethics are, and no matter how many values are programmed into an 

autonomous system, it is the machine that needs to comply with the ethical values, and 

perhaps unilaterally engage in the ‘difficult’ calculations of whether to ram itself into a 

wall or crash into a human being in the face of a predicament. Now, while the machine 

may not be its own ‘master’, ethics-friendly codes and programmatic values (no matter 

how robust) may not solve the problem of an unanticipated scenario.  

Therefore, since machine learning involves the use of algorithms that could 

optimise operations to improve performance and improve its intelligence over time, 

then perhaps there is need to experiment more on how supervised learning 

algorithms72 can be trained with ethics-based tasks. To the extent that ethics are a 

 

71 Kofi O. Kufuor, The Institutional Transformation of the Economic Community of West African States (Routledge, 2017); 
Emome E. Eregha, Democratic Governance and Development in Africa: Challenges of African Union (AU) (2007) 
14:3 Journal of Social Sciences, 205; Timothy Murithi, The African Union: Pan-Africanism, Peacebuilding, and Development. 
(Routledge, 2017); James T., Gathii, African Regional Trade Agreements as Legal Regimes (CUP, 2011)).  

72 Machine learning uses programmed algorithms that receive and analyse input data to predict output values within 
an acceptable range. As new data is fed to these algorithms, they learn and optimise their operations to improve 
performance, developing ‘intelligence’ over time. ‘There are four types of machine learning algorithms: supervised, 
semi-supervised, unsupervised and reinforcement. In supervised learning, the machine is taught by example. The 
operator provides the machine learning algorithm with a known dataset that includes desired inputs and outputs, 
and the algorithm must find a method to determine how to arrive at those inputs and outputs. While the operator 
knows the correct answers to the problem, the algorithm identifies patterns in data, learns from observations and 
makes predictions. The algorithm makes predictions and is corrected by the operator – and this process 
continues until the algorithm achieves a high level of accuracy/performance.’: Katrina Wakefield, ‘A guide to the 
types of machine learning algorithms and their applications’ (2022) 
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cognitive pursuit, this form of experimentation could perhaps help in building 

autonomous driving systems with a high quality of moral thinking. ‘Experimental 

ethics’ could provide valuable insights into the sociocultural and even legitimate moral 

standards that are not only expected but practicable, including those within African 

contexts. It is important to note that ‘neutrality’ as an ethical standard may be 

problematic to rely on as an ethical value through machine learning. This is because, 

for instance, a natural language processing tool for an autonomous vehicle may seem 

‘neutral’, but it could be embedded with the societal biases it was built on. Ethical 

prescriptions require self-critique and a deconstruction of the predominant or 

stereotypical discriminatory views of the day.  

Professionals who do not work directly within the automobile industry may 

also need to be engaged in this exercise of ethical rulemaking. Because ethical 

principles vary from country to country, and people to people, and across cultures too, 

then people like psychologists, culturists, religious leaders, historians, and even local 

artists can provide valuable contributions to shaping the ethical constructions around 

the technology. 

 

4 What (other) kinds of ethical constructions can be explored in the 
ethical rulemaking for self-driving cars?  

The types of ethical values to be programmed into autonomous vehicles are quite 

resounding in the literature. 73  What has not been given as much attention is the 

character (or how practicable) these ethics being prescribed are. Ethics by and for 

whom, and with whose interests in mind?  

It may be quite idealistic to assume that self-driving cars will only effectuate 

humanistic outcomes such as reducing road casualties and improving human 

transportation. But as a product of the Fourth Industrial Revolution (4IR), 74  the 

technology may not only be a means to an end but perhaps also an end in itself (and 

such end may not always be a promising one).75 The deployment of self-driving cars 

 

https://www.sas.com/en_gb/insights/articles/analytics/machine-learning-algorithms.html (accessed 13 October 
2022). 

73 Nyholm & Smids (2016); Borenstein, Herkert, & Miller (2019): 383-398; Sven Nyholm, ‘The ethics of crashes 

with self‐driving cars: a roadmap, II.’ (2018) 13:e12506 Philosophy Compass 1; Jason Millar, ‘An ethics evaluation tool 
for automating ethical decision-making in robots and self-driving cars’ (2016) 30:8 Applied Artificial Intelligence 787; 
Mark Coeckelbergh, ‘Responsibility and the moral phenomenology of using self-driving cars’ (2016) 30:8 Applied 
Artificial Intelligence 748. 

74 Klaus Schwab, The Forth Industrial Revolution (World Economic Forum, 2016). 

75 Ibid, referencing Marx’s theory of alienation. See Gary North, ‘Marx’s view of the Division of Labour’ (1969) 
https://fee.org/articles/marxs-view-of-the-division-of-
labor/#:~:text=The%20division%20of%20labor%20was,unity%20of%20the%20human%20race. (accessed 13 
October 2022).  

https://www.sas.com/en_gb/insights/articles/analytics/machine-learning-algorithms.html
https://fee.org/articles/marxs-view-of-the-division-of-labor/#:~:text=The%20division%20of%20labor%20was,unity%20of%20the%20human%20race
https://fee.org/articles/marxs-view-of-the-division-of-labor/#:~:text=The%20division%20of%20labor%20was,unity%20of%20the%20human%20race
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also comes with strong capitalistic motivations.76 This type of capitalism is partly what 

Srnicek describes as ‘platform capitalism’,77 which is indeed not new because even 

though these cars may appear to be a radical novelty, in historical light however, they 

‘reveal themselves to be simple continuities.’78 Going back to Polanyi’s warnings (from 

more than seventy years ago on how industrial capitalism dynamics could destroy 

humanity), 79  to Zuboff’s more recent thesis on ‘surveillance capitalism’ (a new 

instrumentarian power around the use of AI and the commodification of personal data 

with the core purpose of profit-making),80 it is clear that there are specific methods of 

domination, that if employed by automobile industrial capitalists, can disorient the 

conditions that support humans, especially those who are less in control of the 

technology but are affected by it. This disorientation can be done though the exercise 

of vigorous technological competition, profit maximization and data accumulation, 

and the relentless drive for the digitalization of transportation labour.81 Therefore, as 

‘economic engines of tomorrow,’82 these self-driving cars could introduce new threats 

– to the exercise of human autonomy; individual effectiveness; and, the protection of 

privacy rights.83 The ‘metallic monster’ in Wangusa’s poem, once autonomous, may 

need not take any dictates from the taxi driver. In fact, it may soon be the one dictating 

to the driver. Therefore, it is an important ethical issue to consider the possible risks 

from self-driving cars being hacked or hijacked (and the prevention of same); and the 

concern that the technology itself may be used to perpetuate algorithmic imperialism 

on people of the Third World.84  

 

76 Jathan Sadowski, Too Smart: how digital capitalism is extracting data, controlling our lives, and taking over the world (MIT 
Press, 2020); Michael Betancourt, The Critique of Digital Capitalism: An Analysis of the Political Economy of Digital Culture 
and Technology (Punctum Books, 2016); Amy Kapczynski, ‘The Law of Informational Capitalism’ (2019) 129 Yale 
Law Journal 1460; Viktor Mayer-Schönberger & Thomas Ramge, Reinventing capitalism in the age of big data (Basic 
Books, 2018). 

77 The growth of platform-based businesses in the broader history of capitalist developments: Nick Srnicek, Platform 
Capitalism (John Wiley & Sons, 2017). See also conceptions of ‘Digital Capitalism’: William I. Robinson, ‘The next 
economic crisis: digital capitalism and global police state’ (2018) 60:1 Race & Class 77; Jonathan Pace, ‘The concept 
of digital capitalism’ (2018) 28:3 Communication Theory, 254; Christian Fuchs, Rereading Marx in the age of digital capitalism 
(Pluto Press, 2019). 

78 Srnicek (2017) 9. 

79 Karl Polanyi, The Great Transformation (Vol. 2, Boston Beacon Press, 1944) 145.  

80 Shoshana Zuboff, The Age of Surveillance Capitalism: The fight for a human future at the new frontier of power (Profile 
books, 2019). 

81 Ibid, 346.  

82 Zaheer Allam, The Rise of Autonomous Smart Cities (Palgrave Macmillan, 2021) 49-60.  

83 This breach of privacy can happen through the various ways that self-driving cars could use AI and facial 
recognition to generate or mine sensitive personal information from passengers to identify and profile them. Even 
when such data is anonymized, or where they are non-sensitive, the algorithms may be able to infer and generate 
sensitive information about passengers and make consequential decisions using such data (and meta-data), in ways 
that may negatively affect some people’s lives. 

84  The foreign incorporation or invasion of algorithms into the continent has been theorised as a form of 
domination, somewhat reminiscent of traditional imperialism, though only to an extent. Abeba Birhane, ‘The 
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Several African scholars are also contesting the mass prescription of certain AI 

systems in a growing number of fields, pointing to the fact that many of the people 

producing such systems85 suffer little to no cost from the risks of their innovations – 

while the people and places that serve as the testing or deployment grounds are 

frequently those at the margins of society, and they could pay the heaviest price as they 

risk discrimination, inhumane treatment, and even death.86 There is therefore a need 

to be critical of the techno-solutionist promises of self-driving cars without a proper 

understanding of the risks that they pose for Africans. For example, Birhane addresses 

the need to be weary of ‘Cheap AI’87 – i.e., AI systems that are fundamentally rooted 

in pseudoscience. 88  Such ‘cheap AI’ could re-package racist and discriminatory 

classifications and assumptions of African peoples, dressed up as scientific 

hypotheses.89  Another concern is the trend of ‘AI hype’90  which is akin to what 

Narayanan describes as ‘AI snake oil’91 – relating the dubious and exaggerated claims 

people make about AI capabilities.92 Borokini and Oloyede disclose how this ‘AI hype’ 

has led to an aggressive and invasive unethical practice of obtaining, using, and 

 

algorithmic colonization of Africa’ (July 2019) https://abebabirhane.wordpress.com/2019/07/10/the-
algorithmic-colonization-of-africa/ (accessed 13 October 2022). 

85  They are usually people of a homogeneous group from privileged backgrounds in the West or Global North. 

86 Abeba Birhane, ‘Cheap AI’ in Frederike Kaltheuner, (ed.), Fake AI (Meatspace Press, 2021) 41, at 42, 43, 46. See 
also the entire Fake AI book: https://fakeaibook.com, at 1 – 208). See also Shakir Mohamed, Marie-Therese Png, 
& William Isaac, ‘Decolonial AI: Decolonial theory as sociotechnical foresight in artificial intelligence.’ (2020) 33:4 
Philosophy & Technology 659; Anna Bon et al. ‘Decolonizing Technology and Society: A Perspective from the Global 
South’ in Hannes Werthner, Erich Prem, Edward A. Lee, & Carlo Ghezzi (eds.), Perspectives on Digital 
Humanism (Springer, 2022) 61. 

87 Birhane defines Cheap AI, as ‘a subset of Cheap science, [which] is produced when AI is inappropriately seen as 
a solution for challenges that it is not able to solve… Judgements made by these systems are inherently value-laden, 
wholly misguided and fundamentally rooted in pseudoscience.’ See Birhane (2021) 43.  

88 ‘Pseudoscience is where scientific claims are being made, but they’re based on fundamentally shaky assumptions’: 
Arvind Narayanan, ‘AI snake oil, pseudoscience and hype: an interview with Arvind Narayanan’ in Kaltheuner (ed.) 
(2021) 19, at 30.  

89 Birhane (2021); Abeba Birhane & Olivia Guest, ‘Towards decolonising computational sciences’ (2021) 1 Women, 
Gender & Research 60. 

90 ‘Hype is exaggerated publicity which inflates expectations and prompts emotions such as excitement or fear, 
which can stop people in their tracks. It’s a little like a magic show. By tugging on the emotions, hype causes people 
to lend their ears, eyes, and brain waves to ideas, claims, and sales pitches in an uncritical manner.’: Gemma Milne, 
‘Uses (and abuses) of Hype’ in Kaltheuner (ed.) (2021) 115, at 115–124. See also Gemma Milne, Smoke & Mirrors: 
How Hype Obscures the Future and how to see past it (Robinson, 2020).  

91 ‘Much of what is sold commercially today as ‘‘AI” is what I call “snake oil”. We have no evidence that it works, 
and based on our scientific understanding of the relevant domains, we have strong reasons to believe that it couldn’t 
possibly work… Some are not snake oil. There has been genuinely remarkable scientific progress. But because of 
this, companies put all kinds of systems under the AI umbrella—including those you would have more accurately 
called regression 20 years ago… But because of the hype, people have skipped this step and the public and 
policymakers have bought into it… There’s this massive confusion around what AI is, which companies have 
exploited to create hype.’ Narayanan (2021) 20.  

92 Ibid.  
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processing millions of Africans’ private data,93 which amount to breaches of their 

fundamental rights.94 Yet, such violations seem to be carried out under the guide of 

using AI to help those who are poor or underprivileged. This exposé from Borokini 

and Oloyede authenticates part of Baxi’s theory on the emergence to the creeping 

dominance of a trade-related, market-friendly (TREMF) human rights paradigm – one 

that is privileging the rights of capital over the rights of impoverished people and is 

constructing the ideal State as one that is market efficient.95  

More specifically to self-driving cars, Raji addresses the lack of care with which 

automobile engineers often design algorithmic systems.96 She alludes to the fact this 

neglect can be traced to a long history of engineering irresponsibility in constructing 

cars, and the blame-shifting that takes place from the manufacturers and industry 

technologists onto the users – when in fact the harm inflicted by these cars are 

sometimes a consequence of shoddy craftsmanship, unacknowledged technical limits, 

or poor design.97 Raji posits thus:  

Technologists are not like doctors, looking each patient in the eye. They stand 

at a distance, the relationship between their judgement and system outcomes blurred 

by digitised abstraction, their sense of responsibility dampened by scale, the rush of 

agile innovation, countless undocumented judgements, and implicit feature 

engineering. The result is an imagined absolution of responsibility, a false narrative in 

which they’ve created an artificial system outside of anyone’s control, while the human 

population affected by their decisions and mistakes is inappropriately erased.98  

Therefore, it is expected that some of the AI systems being developed for 

autonomous systems will have flaw. With the dangers that could arise from flawed 

self-driving cars,99 extensive rules on algorithmic accountability need to be spelt out, 

with the right apportionment of liability for defects in designs, manufacturing, and 

technical production. Users of these cars in Africa should be entitled to seek 

algorithmic justice and reparations for harms and violations where they apply.  

 

93 Favour Borokini & Ridwan Oloyede, ‘When Fintech meets 60 million Unbanked Citizens’ in Kaltheuner (ed.) 
(2021) 171, at 171–182. 

94 Ibid. (Especially the rights to freedom from discrimination, right to privacy, right to data protection; human 
dignity, etc). 

95 Upendra Baxi, The Future of Human Rights (OUP, 2006).  

96 Deborah Raji, ‘The Bodies Underneath the Rubble’ in Kaltheuner (2021) 53, at 53–62. 

97 Ibid.  

98 Ibid, 59.  

99  Alexis C Madrigal, ‘Uber’s Self-Driving Car Didn’t Malfunction, It Was Just Bad’, (May 2018) 
https://www.theatlantic.com/technology/archive/2018/05/ubers-self-driving-car-didnt-malfunction-it-was-just-
bad/561185/ (accessed 13 October 2022); Rory Cellan-Jones, ‘Uber’s self-driving operator charged over fatal crash’ 
(September 2020) https://www.bbc.com/news/technology-54175359 (accessed 13 October 2022). 
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Still in the consideration of ethics by and for whom, and with whose interests 

in mind, it is important to note that ethics, as a construct, embodies several 

connotations and probabilities, most of which are ‘good’, but the concept is quite 

broad ranging, hence the need for some particularity. Fleetwood proposes the 

adoption of public health ethics into autonomous vehicles.100 She explores the effect 

that autonomous vehicles will have on traffic, pollution, and the public environment. 

Citing the classic Code of Ethics for Public Health, she recommends a balance between the 

rights of individuals and their communities, 101  and that the community’s consent 

should be obtained before any infrastructural implementation is carried out. Using a 

public health perspective, Fleetwood focuses on the design-stage example of forced-

choice algorithms and emphasizes that rational, ethically justifiable regulations are 

developed consistently across regions, codified by the appropriate government agency, 

funded appropriately, and implemented, monitored, and assessed effectively.102 She 

adds: ‘The autonomous vehicle, like the human driver, must balance safety, mobility, 

and legality… decide quickly, with incomplete information, in situations that 

programmers often will not have considered, using ethics that must be encoded all too 

literally in software.’103  

Marchant and Lindor make reference to the ethical rulemaking in computer 

science and engineering by relying on theories of liability such as negligence, strict 

liability, and breach of implied warranty of merchantability.104 They discuss liability as 

a deterrent to unethical manufacturing, stating that the ethical rules governing other 

scientific technologies will serve as precedents to allocate liability for autonomous 

vehicle crashes.105  Bonnefon, Shariff, and Rahwan advise on social ethics.106 With the 

results from a social study they conducted, they assert that a collective discussion about 

the moral algorithms of self-driving cars will have to tackle the concepts of expected 

risk, expected value, and blame assignment, noting that public opinion and social 

 

100 Janet Fleetwood, ‘Public Health, Ethics, and Autonomous Vehicles’ (2017) 107 American Journal of Public Health 
532. 

101  Ibid, 534: ‘Autonomous vehicles present classic ethical conflicts between an individual’s interest— that 
passengers arrive quickly, cheaply, and safely at their destination—and the community’s interest—that roads be 
safe for all travelers [sic], including passengers in both autonomous and driver-dependent vehicles, as well as 
bicyclists and pedestrians.’ 

102 Ibid. 

103 Ibid.  

104 Gary E. Marchant & Rachel A. Lindor, ‘The Coming Collision Between Autonomous Vehicles and the Liability 
System’ (2012) 52 Santa Clara Law Review 1321.  

105 They however iterate some protections that are available to self-driving car manufacturers which include the 
assumption of risk defence, potential legislative interventions limiting liability, and federal pre-emption of state tort 
claims. 

106 Simply put, social ethics is the systematic reflection on the moral dimensions of social structures, systems, issues, 
and communities. They can be thought of as the application of ethical reasoning to social problems. 
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pressure may very well shift as this conversation progresses.107 Lin explores some 

moral and philosophical ethical considerations as grounds for regulating autonomous 

vehicles.108 For example, in response to the trolley problem,109 Lin is of the opinion 

that a self-driving car choosing to save the life of a little girl over a grandmother may 

seem moral but it is also unethical on grounds that the car may be discriminating an 

individual on grounds of age.110 Therefore, there is need to design cost-functions 

algorithms that assign and calculate the expected costs of crash-optimization, 111 

optimizing the lowest costs: one that demands much more care and transparency in 

reasoning. In constructing algorithms to control an autonomous car, ethics is implied 

in the design process, so any decision that involves a trade-off requires a value-

judgment about the wisdom of the trade-off, and the design process can be made 

better by recognizing the ethical implications (and by engaging the broader community 

to ensure that those values are represented correctly or at least transparently). 112 

Transparency, or ‘showing one’s math’ (as Lin puts it) is an important part of doing 

ethics, not just the answer itself. He concludes that the ethical issues on self-driving 

cars may not depend on issues such as technology errors, poor maintenance, improper 

servicing, security vulnerabilities, or other failings (but that all those will occur too), 

reminding us that no complex technology that humans have created has been infallible. 

Zon and Dita explore ethics in law and justice for self-driving cars.113 They recommend 

that policymakers should stay technology agnostic114 and build avenues for cross-

 

107 Jean-François Bonnefon, Azim Shariff & Iyad Rahwan, ‘The social dilemma of autonomous vehicles’ (2016) 
352:6293 Science 1573. 

108 Patrick Lin, ‘Why Ethics Matter for Autonomous Cars’ in Markus Maurer, J. Christian Gerdes, Barbara Lenz & 
Hermann Winner (eds.), Autonomous Driving: Technical, Legal and Social Aspects (Springer Nature, 2016) 69. 

109 The ‘trolley problem’ is a thought experiment in ethics about a fictional scenario in which an onlooker has the 
choice to save five people in danger of being hit by a trolley, by diverting the trolley to kill just one person. The 
term is often used more loosely regarding any choice that seemingly has a trade-off between what is good and what 
sacrifices are ‘acceptable,’ if at all. See the following: Judith Jarvis Thomson, ‘Killing, letting die, and the trolley 
problem’ (1976) 59:2 The Monist 204; Judith Jarvis Thomson, The Trolley Problem/Das Trolley-Problem 
(Englisch/Deutsch): Reclam Great Papers Philosophie (Reclam Verlag, 2020); Nyholm & Smids (2016); Joshua D. Greene, 
‘Solving the trolley problem’ in Justin Sytsma & Wesley Buckwalter (eds.), A companion to experimental philosophy (John 
Wiley & Sons Publishing, 2016) 175; Andrea Renda, ‘Ethics, algorithms and self-driving cars–a CSI of the “trolley 
problem”’ (2018) No. 2018-02 CEPS Policy Insight 1; Maximilian Geisslinger et al, ‘Autonomous driving ethics: 
From Trolley problem to ethics of risk.’ (2021) 34 Philosophy & Technology 1033; Sally Applin, ‘Autonomous vehicle 
ethics: Stock or custom?’ (2017) 6:3 IEEE Consumer Electronics Magazine 108. 

110 Lin (2016) 70. 

111 Ibid. Optimizing crashes means to choose the course of action that will likely lead to the least amount of harm.  

112 Ibid.  

113 Noah Zon & Sara Ditta, ‘Robot, Take the wheel: Public policy for automated vehicles’ (2016) 118 Mowat Research 
Publications 1. 

114 Ibid, 20: ‘Being technology agnostic goes beyond avoiding the more outright ‘picking winners’ by subsidies or 
procurement. It also requires being cautious to avoid more implicit and often unintentional choices in the design 
of regulation and infrastructure. This need to be technology agnostic can come into tension with a desire to be 
proactive, especially in infrastructure design. However, it can be managed by concerted efforts to make room for 
a variety of technology options in designing policy. To make this possible, governments will need regular lines of 
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sector and intergovernmental cooperation among jurisdictions (and harmonization of 

regulatory requirements), emphasizing transparency and trust, with an investment in 

equitable multi-use infrastructure. 

The set of rules that should apply to ethical programmes of autonomous 

vehicles can be inclusive of all the above-mentioned ethics disciplines (public health 

ethics, computer science and engineering ethics, social ethics, moral and philosophical 

ethical considerations, and ethics in law and justice) and more. It is now trite to state 

that as minimum core requirements, self-driving cars should be governable, 115 

responsible, 116  equitable, 117  discernible 118  and reliable. 119  African states and 

stakeholders will need to be sure that these autonomous vehicles involve some form 

of human agency and oversight that involves Africans themselves, and that there is a 

well-structured accountability mechanism. There is also the ethical necessity for 

technical robustness and safety. Besides the technology needing to fit into African 

legislative and even transportation infrastructures, there is a need for robust privacy 

and data governance (for example, good roads, GPS/GIS, road safety laws are a 

prerequisite for the introduction of autonomous vehicles). Autonomous vehicle 

production must be cognisant of societal and environmental wellbeing and should 

ensure sustainability by reducing emissions of pollutants. If these vehicles are electric 

and shared, they could lower traffic congestion and carbon emissions contributing to 

climate change mitigation (even up to 50 percent).120 A public sharing or pooling 

model of self-driving transportation would fit better in several African contexts where 

the communal practice of sharing rides is more widespread compared to western 

 

communication with industry to understand the full spectrum of technology under development and emphasize 
multi-use infrastructure and standards.’  

115 Autonomous vehicles should be designed and engineered to fulfil only their intended function while possessing 
the ability to detect and avoid unintended harm or disruption, and for human or automated disengagement or 
deactivation of deployed systems that demonstrate unintended escalatory or other behaviour.  

116 Human beings should exercise appropriate levels of judgement and remain responsible for the development, 
deployment, use, and outcomes.  

117 Deliberate steps should be taken to avoid unintended bias in the development and deployment of these vehicles 
that may inadvertently cause harm to persons.  

118 That is the AI system of the autonomous vehicles should be transparent and employ auditable methodologies, 
documentation, data sources, and design procedures.  

119 The AI systems of self-driving cars should have an explicit, well-defined domain of use, and the safety, security, 
and robustness of the systems should be tested and assured across their entire life cycle within that domain of use. 

120 Kat Kerlin, ‘Driverless cars could be a solution to climate change—but two major things have to happen’  
(November 2017) http://www.washingtonpost.com/sf/brand-connect/ucdavis/driverless-cars-could-be-a-
solution-to-climate-change/ (accessed 13 October 2022). This article mentions that ‘ride-sharing company Lyft 
expects driverless vehicles to account for most of its rides within five years’ but the company has not attained this 
goal. This is an example of how predictions on the future of self-driving cars are often projected with unjustified 
certitude. However, in 2021 they announced the launch of a fully driverless and electric ride-hail service in Las 
Vegas, which could mark the first of such a deployment in 2023: Lyft, ‘Motional and Lyft to Launch Fully Driverless 
Ride-hail Service in Las Vegas in 2023 - Will Mark First City in Multi-market Deployment’ (November 2021) 
https://www.lyft.com/blog/posts/motional-and-lyft-to-launch-fully-driverless-ride-hail-service-in-las-vegas.  

https://www.lyft.com/blog/posts/motional-and-lyft-to-launch-fully-driverless-ride-hail-service-in-las-vegas
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contexts where vehicle usage is largely individualized. However, more than half of sub-

Saharan Africans lack access to stable electricity,121 so therein lies a major limitation: 

the acute shortage of electricity on the continent to power these cars.  

More so, the foundational policies of this invention should also be reflective 

of African values that can build trust, foster communication (using local contexts and 

languages), and are inclusive of (and accessible to) people living with disabilities. These 

ethical values should promote opportunities for Africans to not only adopt the 

technology (if and when they can), but also develop it too (if they choose to). There is 

an ethical expectation that autonomous vehicle companies will include technical 

education and capacity-building packages to ensure knowledge mobilization of the 

technology within the adopting states. This should include conversations about big 

data, privacy, inclusiveness, access, bias, etc. There is also the need to adopt a flexible 

mindset on rulemaking for self-driving cars especially for African states where legal 

(and even moral) pluralism is legitimized. It is almost certain that this automobile 

innovation will evolve in ways that are not currently contemplated – so even the idea 

of self-driving cars actually never achieving adoption or acceptance within Africa 

should be regarded as a possibility. This should however not undermine the value of 

including African actors in the ethics and rule-making processes of self-driving cars. 

As technical specifications and functionalities will ultimately provide different 

experiences, it is crucial to consider the ways that human–machine interfaces will 

mediate human actions, perceptions, and interactions. Technologies play a role in the 

ways we access and view the world. Wangusa’s taxi driver says they are bound to die 

by the ‘ruthless machine’ and have subscribed to a daredevil approach to interacting 

with the ‘metallic monster.’122 In the case of automated cars, three types of distinctions 

come into play for how the users of self-driving cars will interact with the world:123 

 

121  The Economist, ‘More than half of sub-Saharan Africans lack access to electricity’ (November 2019) 
https://www.economist.com/graphic-detail/2019/11/13/more-than-half-of-sub-saharan-africans-lack-access-
to-electricity (accessed 13 October 2022). 

122 Wangusa (1994). 

123 Erica Palmerini et al, ‘Regulating Emerging Robotic Technologies in Europe: Robotics Facing Law and Ethics 
- D6.2 Guidelines on Regulating Robotics (2014) 
http://www.robolaw.eu/RoboLaw_files/documents/robolaw_d6.2_guidelinesregulatingrobotics_20140922.pdf 
46.  
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‘pragmatic mediation,’ 124  ‘hermeneutic mediation,’ 125  and ‘background relation’ (or 

what I can just dub as the need for a ‘gong action’).126 However, moral values manifest 

not only in technical design. They also materialize in social practices of how we live, 

practice, interact and regulate new technologies. These practices with technologies are 

intrinsically normative.127 Therefore, the use of self-driving cars will also be shaped by 

different African cultural and social norms and values.128 These norms and values will 

also be elicited in drivers’ attitudes, practices, ideas, experiences, and behaviours.  

As these cars are heralded as a solution to reducing road death and injury rates, 

what happens when the problem being identified by the manufacturer is not 

considered as a problem by the African end user (as in the context of the taxi driver – 

they not only accept their fate of being killed by the vehicle but could also be seen as 

romanticizing the idea). The point to be made, however, is that there should be no 

moral assumptions on what benefits self-driving cars will bring, especially to Africans 

in particular.  

But ethics are not enough.  Third World scholars would be critical of ethical 

codes that do not recognize shared decision-making, full transparency, communal 

ownership of codes, traditional knowledge, and ‘Ubuntu’. The value of creating ethical 

codes for AI have been widely undermined by the practices of ‘ethics washing’129 and 

 

124 Ibid. The user’s agency is mediated by the car. Autonomous vehicles redistribute roles and responsibilities 
among actors. Drivers delegate some driving and control responsibilities to the car.  ‘Exploring the forms of this 
pragmatic mediation in empirical and philosophical studies can help in designing both better interfaces and more 
appropriate regulations. In fact, an exploration of how certain interfaces mediate drivers’ actions and their 
awareness of their roles and responsibilities is a first step to understand whether drivers’ perception is correct under 
the current framework and will lead to a desirable behaviour. This type of analysis can help designers to adapt 
interfaces to mediate drivers’ actions differently. It can also help regulators to adapt existing frameworks to this 
new car-driver hybrid.’  

125 Ibid. Automated cars can also be expected to enter a ‘hermeneutic mediation’ with the users. They are likely to 
mediate the user’s perception and understanding of the world. 

126 As people get used to automated cars and could perhaps soon relegate the technological component of the car 
to their subconscious or background (trusting it to always function as planned without exerting any control), there 
is the need for users to be periodically reminded as technologies are always subject to malfunctioning. In this case 
the effect could be fatal. I call this a ‘gong reminder’ because such awareness or consciousness needs to be deliberate 
and resounding (like a brass gong).  

127 Normativity, or intra-normativity, to social practices are crucial in understanding what is valued in that social 
practice and what normative conflicts arise with the introduction of a new technology. The concept of ‘intra-
normativity’ in social practices is based on an ‘empirical ethics’ approach: Jeannette Pols, ‘Radical relationality. 
Epistemology in care, care ethics for research’ in G. Olthuis, H. Kohlen, & J. Heier (eds.), Moral Boundaries Redrawn: 
the significance of Joan Tronto’s argument for professional ethics, political theory, and care practice (Peeters, 2013). 

128 For example, in Nigeria, there is an established social transport system of public car-pooling/sharing. This can 
be a beneficial consideration for the design process of self-driving cars for public transport. Also, in some cities 
there is the prevalent custom of having bus conductors who are bus agents or freelance contractors hired by bus 
drivers to assist them with attracting passengers, collecting fares, loading passengers’ luggage, and mediating 
conflicts between road users, amongst other flexible roles (These examples may not be peculiar to only the African 
continent but are common with public transportation in several African countries). 

129 Also called ‘ethics theater’, is the practice of fabricating or exaggerating an interest in equitable AI systems that 
work for everyone. ‘A textbook example for tech giants is when a company promotes ‘AI for good’ initiatives with 
one hand while selling surveillance capitalism tech to governments and corporate customers with the other’. Khari 
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‘ethics shopping.’ 130  Critics have also provided overwhelming indications that the 

automobile tech industry cannot be trusted with only voluntary ethical 

commitments.131 As Gebru puts it: ‘…like diversity and inclusion, ethics has become 

the language du jour.’132 There needs to be mechanisms to reinforce normative claims, 

and these mechanisms have to go beyond self-governance and advance into concrete 

laws.   

In April 2021, the European Commission released its proposal for an AI legal 

framework.133 Interestingly, this regulation applies to AI system providers established 

in the EU or in a third country.134 The Commission uses a risk-based framework to 

distinguish where the uses of AI could create an unacceptable risk, a high risk, or a 

low risk towards threatening people’s fundamental rights.135 This EU law extends the 

obligations for observing ethical rules to a wide range of parties including the 

manufacturers, providers, importers, exporters, distributors, authorised 

representatives, and users of AI systems.136 In terms of the rules, transparency is 

emphasized to ensure that people are informed about the AI system they are dealing 

with,137 and that such an AI system is designed and developed in ways that human 

oversight is guaranteed while in use. 138  Ensuring accuracy, robustness and 

cybersecurity are also prescribed rules for high-risk AI systems.139 It is important to be 

reminded of Baxi’s notion of the TREMF human rights paradigm, a paradigm which 

 

Johnson, ‘How AI companies can avoid ethics washing’ (July 2019) https://venturebeat.com/2019/07/17/how-
ai-companies-can-avoid-ethics-washing/ (accessed 13 October 2022). 

130  ‘Thus, is a world in which ethics-washing and ethics-shopping are becoming increasingly common, it is 
important to have common criteria based on which the quality of ethical and human rights commitments made 
can be evaluated. If not, there is a considerable danger such frameworks become arbitrary, optional, or meaningless 
rather than substantive, effective and rigorous ways to design technologies. When ethics are seen as an alternative 
to regulation, or as a substitute for fundamental rights, both ethics, rights and technology suffer.’: Ben Wagner, 
‘Ethics as an escape from regulation: From ethics-washing to ethics-shopping’ in Emre Bayamlioglu et al 
(eds.), Being Profiled: Cogitas ergo sum: 10 years of profiling the European Citizen (2018) 84, at 88. 

131  Karen Yeung, Andrew Howes, & Ganna Pogrebna, ‘AI Governance by Human Rights-Centred Design, 
Deliberation and Oversight: An End to Ethics Washing’ in Dubber, Pasquale, & Das (eds.) (OUP, 2019) 76. 

132 Gebru (2019).  

133 European Commission, ‘Proposal for a Regulation of the European Parliament and of the Council Laying Down 
Harmonized Rules on Artificial Intelligence (Artificial Intelligence Act) and Amending Certain Union Legislative 
Acts.’ (Brussels, April 2021) https://digital-strategy.ec.europa.eu/en/library/proposal-regulation-laying-down-
harmonised-rules-artificial-intelligence (accessed 13 October 2022). 

134 Ibid.   

135 Ibid.   

136 Ibid, chapter 3.  

137 Ibid, articles 13 and 52.  

138 Ibid, article 14. 

139 Ibid, article 15. 

https://venturebeat.com/2019/07/17/how-ai-companies-can-avoid-ethics-washing/
https://venturebeat.com/2019/07/17/how-ai-companies-can-avoid-ethics-washing/
https://digital-strategy.ec.europa.eu/en/library/proposal-regulation-laying-down-harmonised-rules-artificial-intelligence
https://digital-strategy.ec.europa.eu/en/library/proposal-regulation-laying-down-harmonised-rules-artificial-intelligence
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is capitalistic, market-oriented and anti-poor.140 This is instructive for the proposed age 

of self-driving cars which is likely to further privilege the rights of technology 

capitalists over the rights of impoverished people, and therefore suppress those who 

actively oppose a state’s adoption of autonomous car transportation. This emergent 

paradigm could coerce the pursuit by states to ‘near relentless deregulation, 

denationalization, and disinvestment’ 141  and therefore, this transformation could 

promote an imperialist order, that could negatively affect human rights, especially in 

the ‘Third World.’142 It is important to protect the activisms both for, and against the 

technology; and also, to allow for critiques of the techno-heroic and techno-

evangelistic goals that are promised by autonomous vehicle companies.  

For ethical rules that could apply to self-driving cars, we should as a minimum 

core draw inspiration from international human rights norms and standards. This is 

not to insinuate those international human rights norms are a silver bullet to the ethical 

rulemaking questions on self-driving cars, but to rely on its universal recognition 

(alongside relativist adaptations)143 that several of its applicable norms have gained. 

Also, some rights have earned the status of international law144 (albeit with contingent 

 

140 Baxi (2006). 

141 Ibid, 33. Baxi makes a distinctive revision of human rights through an analysis of several concepts: history, 
activism, business, modernism, identity, institutionalism, politics and suffering amongst others. He makes an 
unconventional reading of human rights through a subaltern lens by positing that the true definers of human rights 
are those in struggle – those in the Third World. He challenges the westernization of human rights as a ‘gift from 
the West to the rest’ and then scrutinizes the impact of the United Nations as well as the Universal Declaration of 
Human Rights paradigm, which he believes will be (and is currently) replaced by what he calls a ‘trade related 
market friendly’ doctrine of ‘legitimation of extraordinary imposition of human suffering’ in the cause and the 
course of the contemporary march of global capital and industrialization.  

142  Ibid. Philosophically, and in complex but intriguing terms, Baxi differentiates two paradigms (Universal 
Declaration of Human Rights paradigm versus the TREMF paradigm) under notions of contemporary versus 
modern production of human rights. He uses a conceptualization of power to demarcate the ‘politics of human 
rights’ as against the ‘politics for human rights.’ The politics for human rights borders around the control of power 
and the politicization of influence by states on others, while the politics of human rights rests on the pursuit of just 
and accountable governance practices.  He hypothesizes the two ‘politics’ around morality, ethics, metaphysics, and 
neo-colonialism. Such ‘narrative monopolies’ according to him will affect the future of real human rights activism 
and the language of how it will be told in the near future.    

143 Jack Donnelly, ‘Cultural relativism and universal human rights.’ (1984) 6:4 Human Rights Quarterly 400; Josiah 
A.M. Cobbah, ‘African values and the human rights debate: An African perspective.’ (1987) 9:3 Human Rights 
Quarterly 309; Bonny Ibhawoh, ‘Cultural Relativism and Human Rights: Reconsidering the Africanist Discourse’ 
(2001) 19:1 Netherlands quarterly of human rights 43; Alison Dundes Renteln, International human rights: universalism versus 
relativism (Quid Pro Books, 2013); Douglas Lee Donoho, ‘Relativism versus universalism in human rights: The 
search for meaningful standards’ (1991) 27 Stanford Journal of International Law 345; Elisabeth Reichert, ‘Human 
rights: An examination of universalism and cultural relativism’ (2006) 22:1 Journal of Comparative Social Welfare 23.  

144 For example, the United Nations General Assembly adopted the Universal Declaration of Human Rights 
(UDHR) on 10 December 1948. Written as ‘a common standard of achievement for all peoples and nations’, the 
UDHR for the first time in human history spelled out the human rights that all human beings should enjoy. 
Although subject to ongoing relevant criticisms in the literature (see for example Makau Mutua, Human rights: A 
political and cultural critique (University of Pennsylvania Press, 2002); Jacob Dolinger, ‘The Failure of the Universal 
Declaration of Human Rights’ (2016) 47 University of Miami Inter-American Law Review 164), it has over time been 
widely accepted as the foundational declarative text in international human rights law.  
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duties for them to be observed and realized).145 It is however important to mention 

that the concept of ‘human rights’ however is not free from several ambiguities146 and 

important critiques (such as those from TWAIL scholars).147 The scope and concept 

of human rights however are still developing and constantly being negotiated. They 

find relevance in various established and innovative fields such as their current role in 

discourses of AI automation.148 So, as a starting point, self-driving cars should provide 

beneficial outcomes for both humans and the environment, and the cars should not 

be used to exacerbate socioeconomic, gender, and other inequalities. The automobile 

industry and its products should comply with all internationally recognised labour 

rights.149 And as the body of law governing AI continues to grow, the International 

Bill of Human Rights150 should be relied on as a core minimum for preventing self-

driving cars from perpetuating discrimination, torture, or any form of indignity.  

Autonomous vehicles (and their manufacturers, designers etc.), should be 

subject to the standards of international human rights law, especially where domestic 

legal proceedings fail to address human rights abuses that may occur from the use or 

deployment of the technology. Beyond the ‘good will’ of ethical values and guidelines, 
 

145 In achieving the respect for and observance of human rights, there is the legal obligation of States duty to respect 
and observe human rights protection from any substantial infringements, the substance of which is defined in 
conventional or customary international law. For example, under the UN Charter, Article 56 provides for the extent 
of human rights duties of all member States, indicating that States retain some competence on human rights. To 
every human right there is an express or implicit correlative human duty owed. In theory, it is possible to posit that 
everyone cannot fully enjoy their human rights unless everyone fulfils their duties. Some human rights instruments 
have a ‘duty clause’ that sets out the duties of citizens and others to their society. For example, Article 29(1) of the 
UDHR states that ‘Everyone has duties to the community in which alone the free and full development of his 
personality is possible.’ Also, the ACHPR in Articles 27-29 makes detailed provisions for both State and individual 
duties. The ACHPR evidently recognizes rights and duties as reciprocal.  

146 For example, the notion that ‘human rights’ are possessed by ‘all human beings’ simply by virtue of their 
humanity could be seen as mistaken because some rights are not possessed by all human beings but only by some, 
e.g., the rights of people living with disabilities, the rights of children, or women’s rights. Also, not all human rights 
are legal rights in all legal systems. 

147 For example, Mutua (2002) has argued that the human rights enterprise incorrectly presents itself as a guarantor 
of eternal truths without which human civilization is impossible. He also contends that the human rights corpus, 
though well meaning, is a Eurocentric construct for the reconstitution of non-Western societies and peoples with 
a set of culturally biased norms and practices. Also, some critics believe that the concept of human rights is too 
individualistic and legalistic, so that the structural causes of human rights violations, especially of economic and 
social rights are ignored. Going back in history, Karl Marx complained that it concealed and legitimated exploitative 
and oppressive social structures. From a more conservative political angle, Jeremy Bentham argued that human 
rights ignored the social nature of moral and legal concepts. See Michael Freeman, Human rights (John Wiley & 
Sons, 2017).  

148 Mathias Risse, ‘Human rights and artificial intelligence: An urgently needed agenda’ (2019) 41:1 Human Rights 
Quarterly 1. 

149 Some fundamental labour standards are contained in the International Labour Organization’s ‘Declaration on 
Fundamental Principles and Rights at Work’ (1998, amended 2022) https://www.ilo.org/declaration/lang--
en/index.htm (accessed 13 October 2022). This declaration sets out principles such as: the right of workers to free 
association and collective bargaining; a prohibition on forced or compulsory labour; a prohibition on child labor; a 
prohibition on unfair discrimination among workers; etc. 

150 The UDHR, together with the International Covenant on Civil and Political Rights (ICCPR) and its two 
Optional Protocols, and the International Covenant on Economic, Social and Cultural Rights (ICESCR), form the 
so called tripartite International Bill of Human Rights.  

https://www.ilo.org/declaration/lang--en/index.htm
https://www.ilo.org/declaration/lang--en/index.htm
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there is need for an international normative framework as a global standard that should 

apply to the field of autonomous driving (regional or domestic frameworks are also 

progressive complements). Such a dimensional human rights approach to ethical 

rulemaking for self-driving cars would integrate technical, cultural, organizational, and 

evaluation tools and techniques. This human rights foundation (including at a 

domestic level) should also be subject to legally mandated and external oversight by 

an independent regulator with appropriate enforcement and investigatory powers. 

Many approaches to AI governance have already adopted a human rights language 

(and this is good) but there is need for the rulemaking on self-driving cars to be 

embedded in legal structuration as well. Laws can encapsulate most – if not all – the 

ethical concepts, and even go beyond to provide a shared understanding on ways to 

identify harm; utilize state obligations and business responsibilities; facilitate 

multilateral and multi-stakeholder approaches to these autonomous vehicles; and 

perhaps provide an accountability framework that may include oversight and remedies. 

This is not to project the human rights legal systems as a complete or faultless 

mechanism, as it does suffer from several challenges and limitations, but it proposes a 

much more organized framework for the design, development, and deployment of 

autonomous vehicles, than merely creating ethical codes and promises.   

On the 70th Anniversary of the Universal Declaration of Human Rights 

(UDHR), the UN High Commissioner for Human Rights proposed universal reliance 

on the principles of the UDHR to govern AI in this digital world.151 Whilst there is an 

ongoing discussion on whether soft law or regulation should apply to autonomous 

vehicles,152 the already existing standards of human rights provide a foundation for its 

governance in three ways: one, by providing a common language to frame harms and 

offer clear parameters to what is permissible (for both governments, car companies 

and other stakeholders); two, by providing specific human rights principles such as 

accessibility, affordability, intellectual freedom and avoidance of harm which can 

contribute to addressing issues of discrimination, marginalization, and the digital 

divide that could result from these autonomous vehicles;153 and three, to engage the 

services of self-driving cars in human rights impact assessments (not just for the 

purpose of accountability but also for independent oversight processes). Where harm 

 

151 OHCHR, ‘70th Anniversary of the Universal Declaration of Human Rights'  https://www.ohchr.org/en/press-
releases/2018/12/70th-anniversary-universal-declaration-human-rights (accessed 13 October 2022).  

152  John Villasenor, 'Soft law as a complement to AI regulation' (July 2020) 
https://www.brookings.edu/research/soft-law-as-a-complement-to-ai-regulation/ (accessed 13 October 2022). 

153  Lorna McGregor, Daragh Murray & Vivian Ng, ‘International Human Rights Law as a Framework for 
Algorithmic Accountability’ (2019) 68 International & Comparative Law Quarterly 309; Lorna McGregor et al, ‘The 
Universal Declaration of Human Rights at 70: Putting Human Rights at the Heart of the Design, Development 
and Deployment of Artificial Intelligence’ (December 2018) https://48ba3m4eh2bf2sksp43rq8kk-
wpengine.netdna-ssl.com/wp-content/uploads/2018/12/UDHR70_AI.pdf (accessed 13 October 2022) 
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is done, effective remedies need to be accessible to individuals and groups (and for a 

remedy to be effective, it needs to ensure elements of prevention, redress, and non-

recurrence).154 

But even as these international human rights standards provide some 

foundation for the governance of self-driving cars, they may not be comprehensive 

enough to fulfil the regulatory, legal, and ethical responsibilities that are required of 

the budding automobile technology. This is perhaps why in September 2021, the 

United Nations High Commissioner for Human Rights proposed that any AI 

applications that cannot be operated in compliance with international human rights 

law should be banned,155 and moratoriums imposed on the sale and use of AI systems 

that carry a high risk for the enjoyment of human rights. 156  In terms of ethical 

rulemaking for AI systems, the UN High Commissioner recommends the application 

of core human rights principles such as equality and non-discrimination, participation 

and accountability, and principles that are also at the heart of the Sustainable 

Development Goals 157  and the UN Guiding Principles on Business and Human 

Rights.158  More so, according to the High Commissioner, requirements of legality, 

legitimacy, necessity and proportionality should be consistently applied to AI 

technologies,159 ensuring that key elements of availability, affordability, accessibility 

 

154 Ibid. 

155 Human Rights Council, Forty-eighth session, ‘Annual report of the United Nations High Commissioner for 
Human Rights: The right to privacy in the digital age’, A/HRC/48/31 (13 September–1 October 2021). The report 
was submitted pursuant to Human Rights Council resolution 42/15, in which the Council requested the United 
Nations High Commissioner for Human Rights to organize an expert seminar to discuss how artificial intelligence, 
including profiling, automated decision-making and machine-learning technologies may, without proper safeguards, 
affect the enjoyment of the right to privacy, to prepare a thematic report on the issue and to submit it to the Council 
at its forty-fifth session.  

156 Ibid, paras. 45, 46, 59. The High Commissioner also recommends a moratorium on the use of remote biometric 
recognition technologies in public spaces (at least until the authorities responsible can demonstrate compliance 
with privacy and data protection standards). Although she did not make any specific reference to self-driving cars, 
but she recommends enhanced efforts to combat discrimination linked to the use of AI systems by States and 
business enterprises, including by conducting, requiring, and supporting systematic assessments and monitoring of 
the outputs of AI systems and the impacts of their deployment. The High Commissioner recommends that States 
and business enterprises systematically conduct human rights due diligence throughout the life cycle of the AI 
systems they design, develop, deploy, sell, obtain, or operate.  

157 United Nations, ‘The 2030 Agenda for Sustainable Development’ (2022) https://sdgs.un.org/goals (accessed 
13 October 2022). The Sustainable Development Goals (SDGs) or Global Goals are a collection of 17 interlinked 
global goals designed to be a ‘blueprint to achieve a better and more sustainable future for all’. The SDGs were set 
up in 2015 by the United Nations General Assembly and are intended to be achieved by the year 2030. 

158 United Nations Office of the High Commissioner for Human Rights, ‘Guiding Principles on Business and 
Human Rights: Implementing the United Nations ‘Protect, Respect and Remedy’ Framework’ (2011) 
https://www.ohchr.org/en/issues/business/pages/businessindex.aspx (accessed 13 October 2022). 

159 UN Human Rights Council, ‘The right to privacy in the digital age’, UN Doc. A/HRC/48/31 (13 September 
2021) para 38. See also UN Human Rights Council, ‘Question of the realization of economic, social and cultural 
rights in all countries: the role of new technologies for the realization of economic, social and cultural rights’, UN 
Doc. A/HRC/43/29, para 41. 

https://sdgs.un.org/goals
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and quality are achieved; 160  and that access to effective judicial and non-judicial 

remedies should be available to those who suffer human rights violations and abuses 

relating to the use of AI.161 These significant propositions should apply to self-driving 

cars that use AI, especially towards protecting and respecting the rights of Africans 

(considering the region’s disparate experiences with cars, 162  and AI technologies 

generally).163 

 

5 Is there an African regional framework for the rules on self-driving cars?   

Compared to other regions of the world, Africa is reported to have the lowest or 

slowest adoption rate of AI technologies.164 Africa is often referred to as a continent 

that is ‘left behind’165 and needs to do the most leapfrogging towards the 4IR.166 But 

when looked at closely, there is some modest evidence of states within the region 

legitimizing AI through executive action (such as developing national AI strategies), 

or through legislative action (such as promulgating laws on AI or establishing AI 

institutions).167 However, the legal or ethical rulemaking on self-driving cars have not 

been specifically addressed by any African states yet.  Continentally, the African Union 

 

160 Ibid. 

161 Ibid. See also ICCPR, article 2(3), and Guiding Principles on Business and Human Rights, principle 15(c) and 
pillar III. 

162 WHO (2018). 

163 Buolamwini & Gebru, (2018); Lohr (2018); Mulshine (2017); E. Cediey & F. Foroni, ‘Discrimination in access 
to employment on grounds of foreign origin in France: a national survey of discrimination based on the testing 
methodology of the International Labour Office’ (2008) International Migration Programme, International Labour 
Organization https://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---
migrant/documents/publication/wcms_201429.pdf (accessed 13 October 2022); Stéphanie Thomson, ‘Here’s why 
you didn’t get that job: your name’ (May 2017) https://www.weforum.org/agenda/2017/05/job-applications-
resume-cv-name-descrimination/ (accessed 13 October 2022);  Osoba & Welser IV (2017); Hacker (2018); Johnson 
et al (2019). 

164 Oxford Insights, ‘Government AI Readiness Index 2020' https://www.oxfordinsights.com/government-ai-
readiness-index-2020 (accessed 13 October 2022). 

165 Njuguna Ndung’u & Landry Signé, ‘The Fourth Industrial Revolution and digitization will transform Africa into 
a global powerhouse’ (January 2020) https://www.brookings.edu/research/the-fourth-industrial-revolution-and-
digitization-will-transform-africa-into-a-global-powerhouse/(accessed 13 October 2022); UNIDO, ‘How to help 
those countries being left behind by the 4IR’ (February 2020) https://www.weforum.org/agenda/2020/02/whos-
leading-the-4ir-and-how-to-help-the-countries-being-left-behind/ (accessed 13 October 2022); Kais Mejri, ‘Future 
of Artificial Intelligence: Africa should not be left behind’ (December 2020) 
https://www.linkedin.com/pulse/future-artificial-intelligence-africa-should-left-behind-kais-mejri (accessed 13 
October 2022). 

166 Schwab (2016); Nugun P. Jellason, Elizabeth J. Robinson, & Chukwuma C. Ogbaga, ‘Agriculture 4.0: Is Sub-
Saharan Africa Ready?. (2021) 11:12 Applied Sciences 5750; Ann-Kristin Gross, ‘Sub-Saharan Africa and the 4th 
Industrial Revolution Technological Leapfrogging as a Strategy to enhance Economic Growth? (2019) Master’s 
Thesis, Lund University School of Economics and Management. See this critique: Gado Alzouma, ‘Myths of digital 
technology in Africa: Leapfrogging development?’ (2005) 1:3 Global Media and Communication 339. 

167 This is why I have elsewhere characterized the continent as being in an era of ‘AI normative emergence’. See 
Jake Okechukwu Effoduh, ‘7 Ways that African States are Legitimizing Artificial Intelligence’ (October 2020) 
https://openair.africa/7-ways-that-african-states-are-legitimizing-artificial-intelligence/# (accessed 13 October 
2022).  

https://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---migrant/documents/publication/wcms_201429.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---migrant/documents/publication/wcms_201429.pdf
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Digital Strategy Information for Africa (2020 – 2030) has proposed an African Peer 

Review Mechanism as part of a continent-wide digital governance on the use of AI 

within Member States.168  The AU has prescribed AI rules on the grounds of solidarity 

and cooperation to ensure that Africa’s forthcoming digital infrastructure with AI is 

cooperative, transformative, inclusive, homegrown, safe and is able to allow Member 

States to have varied levels of what they call ‘Digital Maturity.’169 This prescription for 

an African solidarity in the use of AI is also required for the equitable sharing of 

responsibility of the technology and its impact on the continent. Although the AU has 

also not laid out specific governance mechanisms for self-driving cars yet, the creation 

of a continental ombudsman for this technology (when the time comes) would be a 

welcome idea.  

Within the various instruments of international human rights law, the African 

Charter on Human and Peoples Rights (ACHPR) 170  would be more apposite for 

Africans to rely on, not just in terms of jurisdictional and normative applicability to 

the region, but because there’s a peculiar Africanist approach to human rights 

protection that the ethical governance of automobile technologies can draw from.171 

Compared to the other human rights instruments, the African Charter is commonly 

deemed ‘autochthonous’172 in that it uniquely includes the concept of ‘peoples’ in its 

human rights protection.173 It refers to individual duties (not just the duties of the 

state),174 and makes no distinction in the implementation of all categories of rights. It 

 

168  African Union, ‘The Digital Transformation Strategy for Africa (2020-2030)’ (May 2020) 
https://au.int/en/documents/20200518/digital-transformation-strategy-africa-2020-2030 (accessed 13 October 
2022). 

169 Ibid. This Digital Maturity Model is where Member States can identify their current digital state (as is), and 
where they want to go (to be) along a development continuum; a set of flexible ‘pathways to prosperity’ that bring 
together the various foundational pillars in different configurations. This is to provide Member States with a range 
of options and alternatives to consider in pursuing digital transformation, in a way that is best suited to their needs. 

170 Organisation of African Unity, African Charter on Human and Peoples’ Rights, adopted on 27 June 1981, 
entered into force on 21 October 1986; AU Doc CAB/LEG/67/3/Rev 5. For these and other OAU/AU human 
rights instruments, see Christof Heyns & Magnus Killander (eds.), Compendium of Key Human Rights Documents of the 
African Union (Pretoria University Law Press, 2010); and also, the official repository of the AU’s website, 
www.au.int.  

171 In what distinguishes the African Charter from other international human rights instruments like the European 
Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) and the American 
Convention on Human Rights (ACHR), the ACHPR does not contain a general derogation clause entitling Member 
States to suspend their human rights obligations as in the European or Inter-American context. 

172 Frans Viljoen, ‘From a cat into a lion? An overview of the progress and challenges of the African human right 
system at the African Commission’s 25-year mark’ (2013) 17:1 Law, Democracy & Development 298. 

173 For example, see articles 20 to 24 of the African Charter. 

174  The African Charter departs from the premise that rights and duties inevitably exist concomitantly. The 
Preamble of the Charter draws the inference that ‘the enjoyment of rights and freedoms also implies the 
performance of duties.’ A list of duties is provided in article 29 of the African Charter, each implicitly embodying 
the ‘values of African civilization.’ The principle that rights and duties are reciprocal forms the basis of article 27(2), 
which states that rights must be ‘exercised with due regard to the rights of others, collective security, morality and 
common interest.’ 
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also takes an anti-colonial stand.175 The predicted impact of self-driving cars must 

consider the rights of collectives, peoples, communities and not just the driver, 

pedestrian, or other road users. This speaks to the African concern for a communal 

kind of worldview – a communitarianist perspective, as opposed to an atomistic 

individual concern for wellbeing.176 Also, manufacturers of self-driving cars (just like 

regular cars) need to reflect on ways that the technology may exemplify or perpetuate 

neo-colonialist ideas or constructions within African societies, and where possible find 

ways towards a non-hegemonic synthesis.  The ACHPR and its related protocols and 

conventions, including the AU Convention on Cybersecurity and Personal Data 

Protection177 (though not without their limitations)178 should serve as foundational 

rules that should guide the ethical governance on self-driving cars on the continent.  

Compared to the EU’s AI Act 179  which sets out horizontal rules for the 

development, commodification and use of AI-driven products, services, and systems 

within the territory of the EU, there is no continental legal framework for the 

regulation of AI in Africa.180 This lacuna could mean that there is neither a specific 

African requirement for the market entrance of self-driving cars (and other AI 

technologies), nor a safety and conformity regime that is applicable to machine 

learning training, testing and validation of datasets across Africa. Therefore, foreign 

companies may not be obliged to conform to regional-based norms like the ACHPR 

or the Malabo convention, as they will focus on meeting only domestic requirements, 

if any.181 And because of how AI ‘dissolves borders’ and demands action in borderless 

areas, national laws are sometimes insufficient to regulate such a deterritorialized 

 

175 Ibid, Preamble, ACHPR.  

176 Katangese Peoples’ Congress v Zaire (2000) AHRLR 72 (ACHPR 1995); Gunme and Others v Cameroon (2009) AHRLR 
9 (ACHPR 2009).   

177 Popularly called the Malabo Convention.  

178 On the limitations of the ACHPR see Lone Lindholt, Questioning the universality of human rights: The African charter 
on human and peoples’ rights in Botswana, Malawi and Mozambique (Routledge, 2019); Rachel Murray, The African Charter 
on Human and Peoples’ Rights: A Commentary (OUP, 2019); Manisuli Ssenyonjo, ‘Responding to human rights 
violations in Africa: Assessing the role of the African Commission and Court on Human and Peoples’ Rights 
(1987–2018)’ (2018) 7:1 International Human Rights Law Review 1. On the limitations of the AU Convention on 
Cybersecurity and Personal Data Protection see Jerome Uchenna Orji, ‘The African Union Convention on 
Cybersecurity: A Regional Response Towards Cyber Stability?’ (2018) 12:2 Masaryk University Journal of Law and 
Technology 91; Ewan Sutherland, ‘Digital privacy in Africa: cybersecurity, data protection & surveillance’ (2018) 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3201310 (accessed 13 October 2022); Danielle Coleman, 
‘Digital colonialism: The 21st century scramble for Africa through the extraction and control of user data and the 
limitations of data protection laws.’ (2018) 24 Michigan Journal of Race & Law 417. 

179 European Commission (2021).  

180 As at the time of writing.  

181 This may allow some companies to cherry-pick countries within Africa where they can exploit opportunities to 
thwart or avoid ethical, legal, and human rights obligations. Also, a transnational company dealing with an array of 
domestic legal requirements may find it impeding on their business model or complicating the software installation 
and functionality for these autonomous vehicles to meet the different national standards. 
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technology. This applies to self-driving cars where the embodied component of the 

AI system (i.e., the hardware; the chassis), may be subject to one domestic jurisdiction 

but the software and algorithms may be transnational.182  

But is an African regional framework on AI crucial for the ethical rule-making 

on self-driving cars? First, such a legal regime could be faced with issues of AU 

bureaucracy,183 fragmentation, and regulatory dissonance (due to the continent’s vast 

heterogeneousness and considering that African systems are at varying stages of the 

legitimization and use of AI). Second, such a continental framework may be too much 

of a one-size-fits-all approach, which may not be holistic for the ethical governance of 

AI across the sub-regions in Africa, or even across sectors (e.g., the ethical rules for 

autonomous transport may need to differ from rules that govern the use of AI in 

fintech). Third (and perhaps the strongest argument against the imperativeness of a 

continental legal regime for self-driving cars and other AI technologies), the 

intergovernmental nature of the Union – as well as limitations posed by national 

sovereignty, non-intervention, and the AU principle of subsidiarity184 – could render 

such a legal regime ‘soft’, without any teeth for enforcement.185 Fourth and finally, 

there may be some concern that creating horizontal rules on self-driving cars may be 

too hurried for Africa at present. It may therefore be pertinent to wait and learn from 

the mistakes of other regional frameworks (where necessary); or, to wait for some 

reasonable level of preparedness for the deployment of the technology in the region 

 

182 Thomas Wischmeyer, & Timo Rademacher (eds.), Regulating Artificial Intelligence (Springer, 2020). 

183  Thomas K. Tieku, ‘The African Union: Successes and Failures’ in Oxford Research Encyclopedia of Politics 
(OUP,2019); Thomas K. Tieku, ‘Punching above Weight: How the African Union Commission Exercises Agency 
in Politics’ (2021) 56:3 Africa Spectrum 254. 

184 Subsidiarity has been long recognized as a principle for organizing divisions of labour. Simply put, it is the norm 
that a central authority should have a subsidiary function in carrying out only those tasks that cannot be done 
effectively at a more immediate or local level. As a principle, subsidiarity assists in determining ways to organize 
the division of labour in overlapping or asymmetric hierarchies. In the African context, subsidiarity as a principle 
involves three different levels of actors: between the UN and the AU, between the AU and various Regional 
Economic Communities (RECs); and to a lesser extent the UN and the RECs directly. For example, the AU should 
only become involved in an issue when the lower level cannot effectively resolve a particular issue. The principle 
of subsidiarity has been described by Petzold as being ‘generally understood to mean that in a community of societal 
‘pluralism’, the larger social unit should assume responsibility for functions only in so far as the smaller social unit 
is unable to do so.’: Herbert Petzold, (1993). ‘The convention and the principle of subsidiarity’ in Ronald St, J. 
Macdonald, Franz Matscher & Herbert Petzold (eds.), The European System for the Protection of Human Rights (Wolters 
Kluwer, 1993) 41.The principle provides an analytically descriptive way to make sense of a variety of disparate 
features of the existing structure of international human rights law, from the interpretive discretion accorded to 
states, to the relationship of regional and universal systems, while also justifying the necessity of international 
cooperation, assistance, and intervention. See Paolo G. Carozza, ‘Subsidiarity as a structural principle of 
international human rights law’ (2003) 97:1 American Journal of International Law 38. 

185 Such as striving to obtain the goodwill of member states, and the lack of consistent implementation of the AU’s 
legal and policy provisions. See Shewit Woldemichael, ‘The reality of the AU’s response to crises' (January 2021) 
https://reliefweb.int/report/world/reality-au-s-response-crises (accessed 13 October 2022); C. Anno, ‘The 
African Charter on Human and Peoples’ Rights: how effective is this legal instrument in shaping a continental 
human rights culture in Africa?’ (December 2014) https://www.lepetitjuriste.fr/the-african-charter-on-human-
and-peoples-rights-how-effective-is-this-legal-instrument-in-shaping-a-continental-human-rights-culture-in-
africa/ (accessed 13 October 2022). 
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(since several African countries are yet to enter the 4IR as claimed). Contrary to this 

last point however, to stay a regional legal regime on AI for such reasons may be 

unfavourable to ensuring that from the onset, autonomous vehicles comply with the 

ethical, legal, and human rights standards that I have discussed in section 4 above. 

Rulemaking on AI may need to be proactive because unlike other technologies, AI is 

quite too critical to be governed with a reactive or hands-off fashion. 

Nevertheless, a specific African legal-ethical framework for AI can enrich the 

ways that stakeholders in this field should think about AI norms. A chance to embed 

Africanist values (like full transparency, cultural sensitivity, shared decision-making, 

and communal ownership of codes) into the rulemaking of autonomous vehicles can 

help drive inclusivity and the ethical robustness that is needed for regulating the 

technology. Beyond just aligning with other international regimes or following the 

trend of tech-solutionist language (or innovation for the sake of it), the continent can 

design for itself a more critical, layered, and risk-based approach to a trustworthy and 

ethical use of AI – one that can be based on a spectrum of regulations and compliance 

with human rights values that are most significant to African peoples and 

communities. 

Progressively, in February 2021, the African Commission on Human and 

Peoples’ Rights adopted a resolution on human rights and AI. 186  The resolution 

emphasizes the need for sufficient consideration of African norms, ethics, values and 

communitarian ethos, in the development of AI structures, and it also emphasizes the 

need for freedom from domination of one people by another in framing of global AI 

governance frameworks.187 The Commission calls on African States to ensure that the 

development and use of AI is compatible with the rights and duties in the ACHPR to 

uphold ‘human dignity, privacy, equality, non-discrimination, inclusion, diversity, 

safety, fairness, transparency, accountability and economic development’188 and that all 

AI technologies that are imported from other continents are made applicable to the 

African context and or adjusted to fit the continent’s needs, ensuring that AI 

technologies with far reaching consequences for humans are codified with human 

rights principles, and must remain under meaningful human control.189 

On a different note, we can ask the question of whether would it be helpful to 

advocate for certain cities to be ‘vehicle-free’, where pedestrians would not have to 

worry about being hit a car, (self-driving or otherwise)? As Africans die at higher 

relative rates than other populations from car crashes, can we harness the technological 

 

186 ACHPR/Res. 473 (2021). 

187 Ibid.  

188 Ibid.  

189 Ibid.  
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capacity of the Fourth Industrial Revolution to produce cars that don’t kill? Perhaps 

by manufacturing cars with impact-resistant lightweight structural materials that are 

unable to cause bodily harm?190 If this is achieved, then it may rescue Wangusa’s taxi 

driver from impotently conceding to his bones and blood being decimated by metal 

and will end the many near-obsessive trolley philosophical debates in the literature 

about who gets to die or survive in an autonomous vehicle crash.  

 

6 Conclusion  

With the proliferation of smart technologies around the world, the deployment of self-

driving cars as a mode of transportation in Africa in the near future is likely. However, 

just like other technologies, its use and impact within the continent will be different 

from other regions (due to sociological, environmental, historical, and other factors). 

These autonomous cars which may significantly reduce human deaths from car crashes 

in general may also unintentionally and systematically disfavour Africans in particular 

ways. One of the reasons for this postulation is partly because the dominant narratives 

around new technologies (and AI generally) so far do not adequately reflect African 

perspectives, including in the relevant ethical constructions and rulemaking processes. 

Also, major technological developments in the automobile industry have since shown 

very little or no representation and involvement of Africans in the development of 

cars (including with limited manufacturing and testing of these cars being carried out 

within the continent), and this has resulted in power imbalances – not only in terms 

of revenue generation (as most African states are only engaged as customers or 

consumers), but also in the humanitarian utility of the vehicles. With several accounts 

of how some other AI systems have led to the disproportionate disenfranchisement 

of Africans, there is need to ensure that autonomous vehicles do not perpetuate 

racism, inequality, negative systematic bias, and the marginalization of Africans.  

Proposing an African perspective to this discourse on autonomous vehicles 

may be considered hasty, but it is relevant for a comprehensive standard-setting. It 

could also provide a more holistic, responsible, equitable, and accountable 

appreciation of the technology. When it comes to arriving at the ethical principles of 

AI systems generally, they hardly come from a ‘neutral’ or ‘objective’ standpoint, so 

ethical principles based on ‘objectivity’ or ‘neutrality’ are problematic, especially when 

analyzed from a Third World perspective. This is because such principles could 

propagate the erasure of an ‘undersampled majority’. Stakeholders in this field of 

autonomous transportation need to investigate and challenge the differentials of 

 

190 Frank Czerwinski, ‘Current Trends in Automotive Lightweighting Strategies and Materials’ (2021) 14:21 Materials 
6631; American Chemistry Council, ‘The Strength & Safety of Lightweight Vehicles’ (February 2019) 
https://www.americanchemistry.com/chemistry-in-america/news-trends/blog-post/2019/the-strength-safety-
of-lightweight-vehicles (accessed 13 October 2022). 



TWAIL Review, Issue 3 (2022) ~ Effoduh, ‘Regulating Self-driving Cars: An African Perspective’ 

 

 

 

169 

power that arise from the use of these innovations. Ethical rulemaking for 

autonomous vehicles needs to be open, continuous, inclusive, collaborative and 

communitarian. Any ethical standards proffered should be cognisant of societal and 

environmental wellbeing and should ensure local sustainability and knowledge 

mobilization within the adopting states.  

This paper proposes that the rulemaking on self-driving cars must go beyond 

ethics and should rely on international human rights norms and standards as a 

minimum core. A human rights approach can provide a shared understanding on ways 

to identify harm; utilize state obligations and business responsibilities; facilitate 

multilateral and multi-stakeholder approaches to these autonomous vehicles; and 

provide an accountability framework that may include oversight and remedies. A 

human rights approach to ethical rulemaking for self-driving cars (though not without 

its limitations) could be integrative of technical, organizational, and evaluation tools 

and techniques. This approach could also be subject to legally mandated and external 

oversight by an independent regulator with appropriate enforcement and investigatory 

powers. The higher the risk that AI poses for human rights, the stricter the ethical and 

legal requirements should be for its use. Following the precautionary 

recommendations of the UN High Commissioner, until human rights safeguards are 

put in place, certain high-risk AI applications and technologies should be halted, and 

any AI applications that cannot be operated in compliance with international human 

rights law should be discounted. Within the various instruments of international 

human rights law, the African system provides a communitarian perspective to human 

rights that is also cognizant of cultural norms and traditional knowledge.  

Whilst there may be limitations for the AU to effectively drive a continental 

legal framework to govern self-driving cars (and other AI technologies), a regional 

regime on AI can enrich the ways that AI norms are formed, provide a chance to 

embed Africanist values into the rulemaking of autonomous vehicles, and design a 

more critical, homegrown, layered, and risk-based approach to a trustworthy and 

ethical use of AI – based on the compliance with human rights values that are most 

significant to African peoples and communities. The AU has uniquely prescribed AI 

rules on grounds of solidarity and cooperation to ensure that Africa’s forthcoming 

digital infrastructure with AI is cooperative, transformative, inclusive, homegrown, 

safe, and is able to allow Member States to have varied but collaborative levels of 

technology adoption and absorption. The autonomous vehicle industry needs to 

reflect on ways that self-driving cars may disproportionately endanger Africans and 

should engage with Africans to find ways to maximize and prioritize the humanitarian 

benefits of this emerging innovation. The African Commission has resolved that all 

AI technologies that are imported into Africa, should be made applicable to the 
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African context, and adjusted to fit the continent’s needs. They propose that AI 

systems should uphold human dignity, privacy, equality, non-discrimination, inclusion, 

diversity, safety, fairness, transparency, accountability, and economic development.  

Finally, as there is a high likelihood that self-driving cars will evolve in ways 

that are not currently contemplated, there is need for flexibility, creativity, and 

continuous learning to guide the ethical constructions and reconstructions around the 

technology. Even the idea of self-driving cars never achieving adoption within Africa 

can also be a consideration. And in the bid to reverse Wangusa’s prophesy, perhaps 

peering into the future of automobile transportation would not be so pessimistic or 

fatalist if we begin to engage on how this new breed of a metallic horse can sustainably 

serve humanity and planet, and not ‘revolt some tempting day’. 
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