
 

  



 

Published under a Creative Commons licence. 

 

 
(2022) 3 TWAIL Review 116–133  

 

 
Breaking Away from Binaries: Can TWAIL Enrich 

Normative Views of the ‘Race to the Bottom’? 

 

Pushkar Reddy  
 
 

Abstract 
The ‘Race to the Bottom’ (RttB) hypothesis refers to global competition arising from the fluidity of transnational 
capital moving across national borders. Some states in the global North are concerned that the fluidity of 
transnational capital will stimulate countries to deregulate their markets. However, proponent nations – 
particularly in the global South – consider deregulation a viable means of attracting foreign capital. While the 
two arguments are not lacking in merit, their present binary is unrepresentative of the RttB hypothesis. This 
article examines the RttB hypothesis through the history of labour deregulation in India to seek an alternate 
framework to understand RttB beyond the global North versus global South binary. This article engages with 
contemporary TWAIL scholarship to reconsider the RttB debate through a non-statist perspective, creating a 
framework that accounts for the complex hierarchical struggles within a nation and highlighting the experience 
of marginalised communities in the face of RttB.  
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1 Introduction 

The prospective benefits of a neoliberal ‘utopia’ have enticed countries to accelerate 

deregulation of markets. Countries most enamoured by this gambit have primarily 

been states in the global South eager to ride the wave of neoliberalism out of the 

despair of underdevelopment. The struggle to reap the benefits of deregulation in the 

global South has led to much contention in the global North. The latter states argue 
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that in today’s hyper-competitive global market, transnational capital defects from 

their home countries to thrive in deregulated markets, stimulating countries to 

compete in the level of deregulation, thereby leading to a Race to the Bottom (RttB). 

As such, some states in the global North consider RttB an unfair market practice.1 A 

more pressing concern is the belief that welfare labour legislation should be 

relinquished to facilitate enhanced liberalisation. This paper focuses on labour 

deregulation, which represents only a single component of RttB.2  

 Current RttB discourse seems to focus purely on the conflictive normative 

assumptions that confine the RttB hypothesis to the global North versus the global 

South. This binary format is particularly prevalent in bilateral and regional trade 

agreements between global North and global South states.3 While the binary form 

highlights the incompatibility of state objectives, it fails to account for diverse internal 

interests that differ from state objectives. I propose to re-examine RttB by adopting 

the analytical tools of Third World Approaches to International Law (TWAIL) 

scholarship to provide a more nuanced exploration of RttB and its impact on 

marginalized communities within a single nation, scrutinising India’s persistent 

deregulation of labour laws.  

 My familiarity with the Indian legal system and socio-political institutions 

influenced the decision to choose India as the case study to test my hypothesis, with 

three other important considerations making India an ideal case study: (a) Indian 

labour regulation has exhibited a steady process of deregulation over time, (b) this 

deregulation was accelerated with COVID-19 despite the disproportionate impact of 

the pandemic on vulnerable labour groups that lack labour protection, and (c) India’s 

largely informal workforce that has faced the brunt of the pandemic and liberalisation, 

is largely composed of historically disenfranchised communities.      

 I begin by identifying methodological tools from TWAIL relevant to this 

paper, namely the scepticism of binaries in historical narratives, avoidance of state-

centric approaches, regional specificity of the subaltern experience in TWAIL, and the 

identification of the Transnational Capitalist Class (TCC). I then examine RttB and its 

influence on the inclusion of social clauses in international trade agreements. The 

subsequent section sheds light on the historic distrust global South states harbour 

against social clauses and standards set by the ILO. Then, I narrate the gradual 

evolution of India’s post-independence legal regime from strong protectionism to 

eager neoliberalism. Against the backdrop of this overview of the international and 

domestic context of RttB, I apply a TWAIL critique to highlight the concerning steps 

 
1 Magdalena, ‘Social Dumping and the EU Integration Process’ (2014) European Trade Union Institute Working 
Paper 2014.06, 7-11 http://crisisobs.gr/wp-content/uploads/2014/10/14-WP-2014-06-Social-dumping-and-the-
EU-integration-process-Bernaciak-Web-version-EN.pdf (accessed 18 November 2022).  
2 Other components such as environmental compliance and taxation incentives will not be explored in this paper. 
3 Ida Bastiaens & Evgeny Postikov, ‘Social standards in trade agreements and free trade preferences: An empirical 
investigation’ (2019) 15:4 The Review of International Organizations 793. 
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taken in India’s journey towards labour deregulation and its impact on marginalised 

communities.  

 

2 TWAIL Analytical Tools  

I rely on contemporary TWAIL scholarship, understood as TWAIL II scholarship, the 

successor to the first generation of TWAIL scholars known as TWAIL I. TWAIL I’s 

origin can be attributed to the insistence of Third World scholars to expose neo-

colonial structures in international law.4 However, TWAIL I scholars failed to consider 

the nation-state in the global South as complicit in the subjugation of the people in the 

global South, focusing rather on global North states as solely responsible for neo-

colonial structures.5 TWAIL II scholarship stopped limiting imperialism to a purely 

geographic phenomenon, enabling TWAIL II scholarship to tackle issues previously 

disregarded in TWAIL I’s global North focus, such as caste and indigenous 

experiences particularly relevant to the Indian case study. 

 TWAIL II is apprehensive of binaries because of their usage during the 

colonial mission. Binaries such as civilized/uncivilized, believers/infidels, and 

white/coloured helped to legitimise colonialism.6 The binary constructs a rigid linear 

narrative structure that utilises colonial tropes while masquerading behind 

‘progressive’ governance suggestions. The use of binaries permits international norms 

with violent colonial origins, with a falsely innocuous or apolitical genealogy, thereby 

leading to further subjugation of the Third World. 7  Thus, the process of 

decolonisation requires a deconstruction of modern norms by tracing its genealogy 

and acknowledging the violence accompanying its creation.8   

 RttB replicates these binaries as global North states invoke the familiar trope 

of the ‘civilising’ mission and global South states presuppose their colonial victimhood. 

This is primarily seen with ‘social clauses’, which are provisions in trade agreements 

 
4 Antony Anghie & B.S. Chimni, ‘Third World Approaches to International Law and Individual Responsibility in 
Internal Conflicts’ (2003) 2:1 Chinese J. Int’l L. 77, at 79-85. 
5  See Abdul Hamid Kwarteng & Thomas P. Botchway, ‘The North and South Divide in the Practice and 
Application of International Law: A Humanitarian and Human Right Law Perspective’, (2018) 11:1 Journal of Politics 
and Law 79, at 79-86; See also, L. E. Odeh, ‘A Comparative Analysis of Global North and global South Economies’, 
(2010) 12:3 Journal of Sustainable Development 1, at 1-12. The global North and global South refers to a socio-economic 
and political division of states. The global North refers to richer and more developed nations that enjoy a high per-
capita income. The global South are the developing and Least Developed Countries (LDCs) in Africa, Asia, Latin 
America, and the Middle East that first expressed their desire for decolonization in the 1955 Bandung Conference 
(See, Siba Grovogu, ‘A Revolution Nonetheless: The global South in International Relation’ (2011) 5:1 The  global 
South, 175-190 ).  
6 Luis Eslava & Sundhya Pahuja, ‘Beyond the (Post)Colonial: TWAIL and the Everyday Life of International Law’ 
(2012) 45 J. L. POL. AFR. ASIA LATIN AM.- VRÜ 195, at 195-221. 
7 Jeanne N. Woods, Theoretical Insights at the Margins of International Law: TWAIL and CRT (2010) 104 ASIL 
Proceedings of the Annual Meeting 389; B.S Chimni, ‘Customary International Law: A Third World Perspective’ 
(2018) 112:1 American Journal of International Law 1, at 17.  
8  ‘Decolonizing Labour Law: A Conversation with Professor Adelle Blackett’ (January 2021) 
https://twailr.com/decolonizing-labour-law-a-conversation-with-professor-adelle-blackett/ (accessed 19 April, 
2021); Ratna Kapur, New Cosmologies: Mapping the Postcolonial Feminist legal Project (Routledge-Cavendish, 2005).  
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that link trade concessions with minimum labour standards.9 Global North states 

argue that social clauses in trade agreements can compel global South states to improve 

labour conditions through economic incentives.10 Global South states, on the other 

hand, argue that the purpose of social clauses is not to improve or ‘civilise’ the labour 

conditions for workers in global South states. Instead, global South states believe that 

social clauses restrict the regulator space of global South states to attract transnational 

capital through the dilution of labour regulations, thereby ensuring capital continues 

to be concentrated in global North states.11 The overemphasis on this binary overlooks 

complex hierarchical struggles within nations and the impact of economic policies on 

marginalised communities. 

 The binary format primarily revolves around the interests and demands of 

states. The primacy toward state centrism reflects the inadequate orthodox view of 

international law. 12  This inadequacy is also described by contemporary TWAIL 

scholars in their criticism of the first generation of TWAIL (TWAIL I). TWAIL I 

perceived newly independent states as a unitary entity, forming the entirety of the 

‘Third World’ that continued to be subjugated by neo-colonial structures.13 This view 

neglects to account for the conflict and violence within states, particularly the 

repressive legacies endemic to states that predate colonialism and the growing 

influence of multinational corporations (MNCs) and transnational organisations in the 

age of globalisation.14  

 Thus, subsequent TWAIL scholarship, in addition to defending the 

sovereignty of Third World states from unauthorised intervention, reimagined the 

concept of the Third World by transcending state boundaries.15 A call that united all 

marginalised people worldwide, irrespective of their geographical location, while 

acknowledging the aligned interests of transnational capital around the world.  

 The re-imagination of the Third World created a space within the TWAIL 

framework for peripheral subaltern groups to expose their absence in the international 

arena and the exploitative conditions in domestic legal systems. In turn, TWAIL 

scholars around the world highlighted the subaltern experience of groups within their 

 
9 Anita Chan and Robert JS Ross, ‘Racing to the Bottom: International Trade Without a Social Clause’ (2003) 24:6 
Third World Q., 1011 at 1011-1028. 
10 Ibid. 
11 Ibid. 
12 M. N. Shaw, International Law (CUP, 2008) 197; Matt Noortmann & Cedric Ryngaert, Non-State Actor Dynamics in 
International Law: From Law-Taker to Law-Makers (Routledge, 2016). The Positivist view of international law considers 
the State to be the only subjects of international law. 
13 Anghie and Chimni (2003).  
14 Jeffrey L Dunoff & Mark A Pollack (eds.), International Legal Theory: Foundations and Frontiers (CUP, 2019) 153-173; 
Noortmann & Ryngaert, Non-State Actor Dynamics in International Law (2016) 1-6; A. Anghie, B. Chimni, K. 
Mickelson, O.Okafor (eds.), The Third World and International Order: Law, Politics and Globalization (Kluwer Law 
International, 2003) 1-18.  
15 Ibid; Balakrishnan Rajagopal, ‘International Law and Its Discontents: Rethinking the Global South’ (2012) 106 
Am. Soc. Int’l L. 176, at 176-181. 
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respective countries.16 In the case of India, the Third World framework paid close 

attention to caste and tribal and indigenous experiences.17 Primarily, their lack of 

representation in international organisations and the absence of international legal 

instruments that cater to their specific needs.    

 The key non-state actors in the RttB hypothesis are transnational corporations. 

Their role is paramount to RttB given their tendency to shift their operations to global 

South states with deregulation. Scholarship around RttB places greater relevance on 

the influence of deregulation in the attraction of transnational capital but provides little 

engagement on the benefit of the capital to the people in the global South states.18  

 The persistent cursory emphasis on who benefits from transnational capital 

limits the analytical framework of RttB and further extends the influence of 

transnational capital over shaping public policy. To address this glaring lacuna, 

contemporary TWAIL scholarship has utilised neo-Gramscian vocabulary to reshape 

the modern conception of the First World by identifying the TCC.19 TWAIL refers to 

TCC as the coalition of global capitalist interests that seek to promote accelerated 

globalisation.20 The TCC model questions the state-centric discourse that dominated 

international law - shifting the focus towards MNCs, the capitalist elite and 

transnational economic institutions that will likely benefit the most from persistent 

deregulation while depriving the working class of essential labour protection. 

 

 

 

 
16 James Gathii for instance engages with TWAIL primarily through the exploitation of African countries. Similarly, 
B.S Chimni, Balakrishna Rajagopal and Upendra Baxi focuses on the subaltern experiences in India. 
17 See Srinivas Burra, ‘TWAIL’s Other: A Caste Critique of TWAILers and their Field of Analysis’ (2017) 33:3 
Special Issue: Conspiring in Cairo & Canada: Placing TWAIL Scholarship and Praxis 111, at 111-127; Prabhakar Singh, 
‘India International Law: From a Colonized Apologist to a Subaltern Protagonist’ (2010) 23:1 Leiden J. Int’l. L. 79, 
at 79-103; Rashwet Shrinkhal, ‘Evolution of Indigenous Rights Under International Law: Analysis from TWAIL 
Perspective’ (2019) 19:2 Oriental Anthropologist 7, at 7-24 (Burra, Singh and Shrinkhal point to the failure of TWAIL 
in terms of addressing the absence of the caste and Indigenous experience in international law. While they critique 
TWAIL’s failure, instead of advocating for the rejection of TWAIL, they expand on TWAIL’s framework to 
address this issue. The ability of TWAIL to accommodate such critique and retain its primary objective is a 
testament to TWAIL’s resilience and continued relevance in international legal scholarship). 
18 William Olney, ‘A Race to the Bottom? Employment Protection and Foreign Direct Investment’ (2013) 91:2 J. 
Int’l Econ. 191, at 191-203 (For instance, RttB makes no distinction of the form of Foreign Direct Investment (FDI) 
define this term which is being transplanted, when in reality, FDI can be divided into horizontal and vertical - 
where the former provides stable employment with higher wages while the latter thrives with lower regulations and 
falls within the category of ‘parasitic industries’). On ‘Parasitic industries’, see also ‘National Employment Policies: 
A Guide for Worker’ Organisations: Labour Institutions, Social Protection and Employment’, ILO (2015) 
https://www.ilo.org/wcmsp5/groups/public/@ed_emp/@emp_policy/documents/publication/wcms_334920.
pdf (accessed 2 May 2021) (The ILO report criticises parasitic industries for its lack of contribution to a State’s 
economy and their dependence on dangerously labour conditions).  
19 B.S Chimni, ‘Prolegomena to a Class Approach to International Law’ (2010) 21:1 Euro. J. of Int’l. L. 57, at 57-82. 
See also, Joe Sutcliffe, ‘Labour movements in the  global South: a prominent role in struggles against neoliberal 
globalisation?’ (2012) 4:2 Interface: A Journal for and about Social Movement 52, at 52-60 (Sutcliffe points to how Neo-
Gramscian scholars refer to the TCC as the hegemonic power of  global capital in its neo-liberal guise).  
20 Ibid, Chimni (2010).  
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3 Conflict over Social Clauses in Multilateral, Regional and Bilateral 
Trade Agreements 

The core of the RttB hypothesis lies in the combined application of the theory of 

competitive advantage with globalization. The theory of competitive advantage 

dictates that a corporation constantly endeavours to outperform its competitors, 

leading corporations to scour the globe for the highest rate of return.21 This theorem, 

combined with the free movement of transnational capital due to globalization, leads 

to the inevitable harmonization of regulation to the ‘lowest common denominator’.22  

 However, OECD (Organisation for Economic Co-operation and 

Development) countries have been able to suppress this scenario with organized and 

broad-based labour market institutions that effectively negotiate a compromise 

between the government, labour and businesses.23 Global South states, on the other 

hand, are plagued by fragmented and weak labour market institutions that have been 

unable to influence public policy.24 This fundamental difference has made the labour 

policy in global South states more susceptible to the pressures of globalization.25 In an 

attempt to curtail the possibility of low labour standards attracting transnational 

capital, global North states have advocated for the inclusion of a social clause in 

international trade agreements, primarily by linking labour obligations to the core 

principles of the ILO.26  

 The earliest attempt to include a social clause at the multilateral level can be 

traced to the Havana Charter in 1947, which sought to establish the International 

Trade Organization (ITO).27 The Havana Charter made this attempt through Article 7 

(Fair Labour Standards), which directly refers to the ITO's consultation with the ILO 

to determine appropriate labour standards. The inclusion of Article 7 in the Havana 

Charter garnered severe criticism from  global South states, as they considered its 

 
21 H. HASAN , Being Practical with Theory: A Window into Business Research (Lulu, 2014) 33-43.  
22 Nitu Rudra, Globalization and the Race to the Bottom in Developing Countries (CUP, 2008) 7.  
23 Ibid.  
24 Rudra (2008) (Rudra refers to the “collective bargaining arrangement for labour” as labour market institutions).   
25 Dani Rodrik, ‘Towards a More Inclusive Globalization: An Anti-Social Dumping Scheme’ (December 2018) 
https://econfip.org/wp-content/uploads/2019/02/9.Toward-a-More-Inclusive-GlobalGlobalization.pdf 
(accessed 10 March, 2021); B.A. Hepple, Labour Laws and  Global Trade (Hart, 2005); T.I Palley, ‘The Economic 
Case for International Labour Standards’ (2004) 28 Cambridge Journal of Economy Society 21, at 21- 36. 
26 Ulf Thoene, ‘Strategic use of the Labour Rights Discourse: Revisiting the “Social Clause” Debate in Trade 
Agreements’ (2014)  10:2 Justicia Juris 66, at 66-73; See also Anita Chan & Robert Ross, ‘Racing to the Bottom: 
International Trade Without a Social Clause’ (2014) 24:6 Third World Q. 1011 at 1011-1028; Christoph Scherrer, 
‘Protecting Labour in the Global Economy: A Social Clause in Trade Agreements’ (2010) 20:1 NEW POLITICAL 

SCIENCE 53, at 53-68 (Core labour rights included under the Freedom of Association and Protection of the Right 
to Organize Convention, 1948; Right to Organize and Collective Bargaining Convention, 1949; Forced Labour 
Convention, 1930; Abolition of Forced Labour Convention, 1957;  Discrimination (Employment and Occupation) 
Convention, 1958; and the Minimum Age Convention, 1973). 
27 Haoqian Chen, ‘Social Clause in Trade Agreements and China’s Experience’ (2015) 6 Beijing Law Review 1, at 1-8. 

https://econfip.org/wp-content/uploads/2019/02/9.Toward-a-More-Inclusive-Globalization.pdf
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inclusion to be an attempt to impose unfavourable trading conditions on global South 

states.28  

 The creation of the WTO rekindled the impetus of a social clause manifesting 

in a multilateral trade agreement; however, global South states continued to maintain 

the same rhetoric that led to the eventual downfall of the Havana Charter. The WTO’s 

first ministerial conference in Singapore attempted to link WTO obligations with ILO 

standards. Global South states again voiced strong opposition and ultimately ensured 

that no hard obligations would arise.29  

 However, social clauses and their relevance to the RttB debate persist in 

bilateral and regional trade agreements between global North and global South states. 

The European Union’s trade agreements, for instance, have consistently linked trade 

with the labour standards set by the ILO in its sustainable development chapters.30 

The United States has also introduced rigid labour law compliance requirements in its 

Free Trade Agreements with strict dispute settlement mechanisms while permitting 

sanctions in case of non-compliance.31  

 Public anxieties of RttB in global North states has led to them leveraging their 

economic power to influence domestic policy in global South states.32 For example, 

public perception in the United States and Canada assumed Mexico’s labour laws were 

responsible for the drop in wages in the automobile industry. 33  Thus, NAFTA 

introduced Annex 23A to alter Mexico’s domestic laws. Subsequently, the Trans-

Pacific Partnership (TPP) pressured Mexico to amend Article 123 of its Constitution 

in 2017 to ensure the autonomy of trade unions from the state and employers.  

 The changes to Mexico’s labour laws reveal a dangerous level of influence 

global North states can have over the domestic labour regime of a global South state. 

This example also highlights the tendency of global North states to disguise 

protectionist policies as altruistic demands for improving labour conditions in global 

South states.   

 

 
28 Harold Karan Jacobson, ‘The Soviet Union, The UN and World Trade’ (1958) 11:3 Western Pol. Q. 673, at 673-
688; Ajitesh Mohan, ‘Havana Charter: A Critical Assessment’ (November 2009) 
http://dx.doi.org/10.2139/ssrn.1501277 (accessed 10 November 2022). 
29 Virginia A. Leary, ‘The WTO and the Social Clause: Post-Singapore’, 8:1 (1997), European Journal of International 
Law 118, at 118-122; Kamata Isao, ‘Regional Trade Agreements with Labor Clauses: Effects on labor standards 
and trade’ (2014) RIETI Discussion Paper Series No 14-E-012. 
30 Clair Gammage, ‘A critique of the extraterritorial obligations of the EU in relation to human rights clauses and 
social norms in EU free trade agreements’ (2018) 2:1 Europe and the World: A Law Review 1, at 1-20 (Article 21 of 
the Lisbon Treaty expressly states that the EU should promote human rights with their extraterritorial conduct.)  
31 Ibid.  
32 D. Donno & M. Neureiter, ‘Can human rights conditionality reduce repression? Examining the European 
Union’s economic agreements’ (2018) 13:3 Review of International Organizations 335, at 335-357.  
33  Graciela Bensusán, ‘The Transformation of the Mexican Labour Regulation Model and its link to North 
American Economic Integration’ (2015) 15 ILO Working Paper (The author notes that this was however, a 
misguided belief. Several market changes occurred at the time such as the increase in automation and a reduction 
of automobile export from North America).  

https://dx.doi.org/10.2139/ssrn.1501277


 
TWAIL Review, Issue 3 (2022) ~ Reddy, ‘Breaking Away from Binaries’ 123 

 

4 Ambivalence towards the ILO 

Global South states have rejected social clauses on two grounds. The most transparent 

reason lies in the theoretical benefits of RttB,34 and the other reason is their historical 

distrust of the linkage of labour standards in social clauses with the ILO.35  

 The catalyst for creation of the ILO stems from an unlikely event in history, 

the Bolshevik Revolution.36 While the argument for the creation of the ILO was to 

serve as a means of ‘nonviolent reforms’ for the benefit of the working class, the 

underlying tone of its creation was to counter the Socialist agenda. The subsequent 

creation of the Soviet Union was the first significant challenge to the neoliberal 

perception of international law, creating an alternate space for global South states to 

depart from the hegemonic influence of the United States and Western Europe.37 RP 

Anand points to how the Soviet Union became a vital propagator for Third World 

countries in the international realm.38 For instance, during discussions of the inclusion 

of Article 7 in the Havana Charter, the Soviet Union played a crucial role in supporting 

the demand of global South states.  

 In addition to harbouring distrust fostered since the Havana Charter, the ILO’s 

Eurocentric roots restricted its transnational potential, particularly in global South 

states - a weakness acknowledged by the ILO’s 5th Director-General, David Morse.39 

Morse had stated in his acceptance speech for the Nobel Peace Prize in 1969 that the 

ILO brough benefit to only a small section of the population.40 Thus, the ILO’s 

progressive social stances were promoted by global North states to propagate their 

 
34 Although this assumption concerning the benefits of accelerated globalization has little empirical evidence.  
35 Jagdish Bhagwati, Termites in the Trading System: How Preferential Agreements Undermine Free Trade (OUP, 2008) (While 
Bhagwati speaks only to the distrust of global South States with the ILO, the subsequent portion of this section 
will elaborate upon intertwining origins of social clauses with the ILO).  
36 Sandrine Kott, ‘ILO: Social Justice in a global World? A History of Tension’ (2019) 11:1 Int’l Dev. Pol. 21, at 21-
39. See also Jasmien Van Daele, ‘Engineering Social Peace: Networks, Ideas, and the Founding of the International 
Labour Obligation’ (2005) 50 International Review of Social History 435, at 435-466 (Van Daele, points to the desire of 
the Allied Nations after World War I to reward the working class for their sacrifices during the war and wished to 
address their concerns in the Versailles Peace Treaty. In fact, roots of an international labour regulation are traceable 
to 19th century European socialism through the First and Second International Labour Conferences where 
declarations were made about the practical need to protect international labour. However, Van Daele still notes 
that the creation of the ILO was also intended to arrest the rise of communism).    
37 David P Fidler, ‘Revolt Against or From Within the West?: TWAIL, the Developing World, and the Future 
Direction of International Law’ (2003) 2:1 Chinese J. Int’l L. 29, at 29-76.  
38 RP Anand, New States and International Law (Hope India Publication, 1972) 55-57 (Dr Anand sheds light on this 
point by illustrating an instance where the Soviet Union decried the UN for criticising India for using force to free 
the territory of Goa from Portuguese control. Soviet Representative Zorin publicly stated that “if the United 
Nations does not defend the colonial countries and people but tries to defend the colonial system…this indeed 
may mean the collapse of the United Nations”).  
39 Adell Blackett, ‘Symposium on Transnational Futures of International Labour Law: Theorizing Emancipatory 
Transnational Futures of International Labour Law’ (2019) 113 AJIL UNBOUND 385, at 385-389.  
40 Ibid.   
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hegemonic values when they conflated social protection with trade protection to 

maximize their benefits from liberalization.41  

 However, the ILO - while being the vehicle for hegemonic values - has also 

aided Third World states during critical moments of decolonization. 42  Upon its 

formation, the ILO attempted (albeit ultimately failing) to highlight the relation of 

slavery with the economic progress of industrialization in global North states and 

direct their attention to difficulties faced by Black labour.43 Similarly, the ILO was one 

of the first international institutions to condemn and boycott South Africa for its 

practice of Apartheid after expressing its solidarity with global South states.44 

 The purpose of presenting a narrative through the relationship between the 

ILO and global South states is not to justify ongoing mistrust. Instead, it shows the 

ambivalent history of the ILO as both a vehicle for hegemonic values and a supporter 

of decolonization. Similarly, though global South states have a justifiable reason to be 

wary of social clauses as ‘disguised protectionism’45, these states continue to neglect 

the interest of their workers, banking on the supply of cheap and abundant labour to 

boost trade and investment.46 

 

5 India’s Labour Deregulation 

Early labour mobilization was led by prominent Dalit leaders like BR Ambedkar and 

Jagivan Ram, both of whom served as Labour Ministers from 1942 to 1952. 47 

Ambedkar in particular was instrumental in making significant labour concessions 

during World War II, creating the foundation for tripartite negotiation (cooperation 

between the government, workers, and employers),  which served as the guiding 

principle for industrial relations post-Independence. 48  The strong emphasis on 

unionism carried on post-independence when India adopted a Soviet-style 

industrialization. In this epoch, India managed its large labour surplus by promoting 

 
41 Ibid; Blackett (2021) (The  global North States have already achieved the universalist core principles of the ILO 
and rendered their other prerogatives as irrelevant by failing to communicate in the socially progressive ideals like 
facilitating tripartite negotiation in the domestic plane); Sreeram Chaulia, ‘Social Clause in WTO: Cases for and 
Against’ (2002) 37:7 Econ. Pol. Weekly 613, at 613-616.  
42 I refer to decolonisation here as not the moment during which official European Colonization ended post WW 
II but as the continuous process of questioning hierarchy, including modern variants of imperialism that may be 
perpetuated by States that were once colonies.  
43 Blackett (2019).    
44 Blackett (2021).  
45 Shankar Gopal, ‘American Anti-Globalization Movement: Re-examining Seattle Protests’ (2001) 36:34 Econ. Pol. 
Weekly 3226, at 3226-3231.  
46 Muhammad Azeem, ‘Theoretical Challenges to TWAIL with the Rise of China: Labour Conditions Under 
Chinese Investment in Pakistan’ (2019) 20:2 Oregon Rev. Int’l. L. 395, at 395-435.  
47 Ravi Ahuja, ‘‘Produce or Perish’: The Crisis of the Later 1940’s and the Place of Labour in Post-Colonial India’ 
(2020) 54:4 Modern Asian Studies 1041, at 1041-1112.  
48 Ibid, 38-39; Arjun Maghwal, B.R Ambedkar Laid the Foundation for Workers’ Rights, Social Security in India (May 2020),  
https://indianexpress.com/article/opinion/columns/br-ambedkar-migrant-workers-international-labour-day-
arjun-ram-meghwal-6387858/ (accessed on 9 May, 2021) (Ambedkar took advantage of the attention given to 
World War II that diverted the attention of the British and Congress away from domestic labour issues, permitting 
him to pass The Indian Trade Union (Amendment) Bill with ease).  

https://indianexpress.com/article/opinion/columns/br-ambedkar-migrant-workers-international-labour-day-arjun-ram-meghwal-6387858/
https://indianexpress.com/article/opinion/columns/br-ambedkar-migrant-workers-international-labour-day-arjun-ram-meghwal-6387858/
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small and medium-sized industries, while large-scale enterprises required strict 

compliance under a licensing regime. 49  Acharya describes the stringent labour 

standards in the 1980s as one of the world’s most regulated economies.50 The complex 

labour laws at the time heavily constrained larger firms, thereby encouraging firms to 

restrict their size to avoid government intervention.51 The central government also 

limited the ability of firms to abuse the usage of contractual workers by prohibiting 

contracts depriving workers of permanency privileges.52 

 The second half of the 1980s witnessed several financial hardships for the 

Indian economy with an oil and balance-of-payment crisis. The Indian government 

was forced to accept a World Bank-IMF economic package and heed their demand to 

curtail state market intervention and integrate India into the world economy.53 The 

economic package launched India’s New Industrial Policy of 1991, soon followed by 

its accession to the WTO in 1995.54 The 1991 new economic policy witnessed the fall 

of the public sector monopoly and the rise of private enterprises. This inadvertently 

led to a fall in workers' bargaining power, as trade unions had a significant influence 

over the public sector but were virtually absent in the private sector.55  

 The growth of the private sector after 1991 enhanced its influence on public 

policy. Kohli and Running believe their influence was so predominant that large 

private enterprises could direct public policy, even if such policy only favoured a 

‘fortunate minority’.56 This process culminated in the third epoch of India’s history of 

labour deregulation: the 2011 National Manufacturing Policy (NMP), primarily driven 

by the need for foreign investment and the growth of the manufacturing sector. One 

 
49 Sarthi Acharye, ‘Economic Development, Deregulation and Employment Condition: The Indian Experience’ 
(2004) 23:2 Policy and Soc. 78, at 78-100 (primarily due to the license-quota system).  
50 Ibid; See also, Roberto Zagha, ‘Labor and India’s Economic Reforms’ (1997) 2 The J. of Policy Reform 403, at 403-
426.  
51 Ibid (Pensions are not required to be maintained for firms with less than 20 employees, health insurance is not 
required for firms with less than 50 employees, and reporting requirements not required for firms with less than 20 
employees. Zagha and Acharye attribute high unemployment to the restraint on larger firms. The increase in 
employment with labour deregulation after 1991 seems to have only benefitted the formal working classes which 
constitute the minority in the country). 
52 Richard Mitchell, Petra Mahy and Peter Gaha, ‘The Evolution of Labour Law in India: An Overview and 
Commentary on Regulatory Objectives and Development’ (2012) Monash University Workplace and Corporate 
Law Research Group Working Paper No. 18, at 21-22  (The Central government strictly limited the abuse of 
contractual or temporary labour with The Contract Labour (Regulation and Abolition) Act of 1970 and the 
Industrial Disputes (Amendment) Act of 1982).  
53Gadde Omprasad, ‘Examining the Role of World Bank in Shaping the Industrial Policy in India’ (2015) 1:2 Int’l 
J. Pol. Sci. 1, at 1-5; R. Jenkins, ‘Labour Policy and the Second Generation of Economic Reform in India’ 3:4 India 
Rev. 333, at 333-363.  
54 Interesting to note that a parallel can be drawn with India’s shift in its labour policy following the fall of the 
Soviet Union.  
55 Katherine Running, ‘The Liberalization of India’s Labour Laws Within the National Manufacturing Policy 2011: 
Where Business Power and Social policy Collide’ (2015) 31:2 J. of Int’l and Comp. Soc. Pol. 192, at 200; See also ILO 
Governing Body, ‘Organization, Bargaining and Dialogue for Development in a Globalizing World’ (2000) 279th 
Session, Geneva (The mid 1990s saw a fall in the proportion of workers protected by collective bargaining , lower 
than 5%. Running points to how Trade Unions had a more substantial presence in the public sector while being 
absent in the private sector).  
56 Running (2011); Atul Kohli, Poverty Amid Plenty in the New India (CUP, 2012).  
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of the fundamental changes brought by the NMP is the controversial ‘hire and fire’ 

scheme, whereby the Industrial Disputes Act, which earlier prevented firms with more 

than 100 employees from shutting down or firing employees without government 

approval, was diluted considerably.  

 The ‘hire and fire’ scheme of the NMP coincides with suggestions from the 

World Bank’s 2003 Ease of Doing Business publication. The 2003 Ease of Doing 

Business Report included a chapter on ‘Hiring and Firing Workers’ and other labour 

regulations that posed obstacles for foreign investment, which affected India’s ranking 

in their Report.57 The justification for making hiring and firing more flexible was 

supposedly geared towards reducing unemployment – employers would be more 

comfortable hiring more employees rather than deliberately curtailing their size to 

avoid falling within the law's applicability.  

 The penultimate epoch arose with the present government when it took its 

first drastic step towards deregulation in 2014 with the ‘Make in India’ Policy (MID). 

The MID is arguably the first major widespread economic policy that the Modi 

administration sanctioned. Its fundamental objective was to improve India’s Ease of 

Doing Business ranking, primarily by streamlining labour compliance for employers 

through a single consolidated application process.58 While simplifying the 44 Labour 

Codes at the time was a welcome change, the Labour Code of Wage Bill (LCWB) also 

increased the discretionary powers of industries. The LCWB proposes eliminating 

anti-discrimination restrictions during pre-employment and has permitted each of 

India’s 28 states to determine their own minimum wages.59 For instance, the state of 

Rajasthan was quick to capitalize on the freedom of states to revise minimum wages, 

further diminishing wages for unskilled and skilled labourers.60 

 The present epoch presents the most concerning period in Indian labour 

history – where unlike other labour reforms or financial crises, the brunt of the impact 

has been on the informal economy. More than 50% of India’s workforce can be 

considered part of the informal economy with the agricultural sector having the 

highest share. 61  This epoch begins with the 2016 demonetization policy, which 

 
57  Peter Bakvis, ‘How the World Bank & IMF Use the Doing Business Report to Promote Labour Market 
Deregulation in Developing Countries’ (2007) https://library.fes.de/pdf-files/gurn/00171.pdf (accessed 10 
November 2022). 
58 Prashant Nanda, ‘Four Years of Modi Government: Labour Reforms Slow Down Despite Policy Revamp’ (May 
2018) https://www.livemint.com/Industry/hOSuPvHa44qPylsmn59lFK/Four-years-of-Modi-govt-Labour-
reforms-slow-down-despite-po.html (accessed 1 March, 2021). 
59  Sanjoy Ghose, ‘The Cat and Mouse Game Over Labour Reforms has Begun’ (July 2015) 
https://thewire.in/economy/the-cat-and-mouse-game-over-labour-reform-has-begun (accessed 1 March, 2021). 
60  ‘Rajasthan Government Revises Minimum Wages for Labourers’ (January 2015) https://www.business-
standard.com/article/pti-stories/rajasthan-govt-revises-minimum-wages-for-labourers-115012800533_1.html 
(accessed on 24 April, 2021).  
61 S. V. Ramana Murthy, ‘Measuring Informal Economy in India – Indian Experience’ (November 2019), 7th IMF 
Statistical Forum: Measuring the Informal Economy, 
https://www.imf.org/en/News/Seminars/Conferences/2019/03/25/7th-statistical-forum, (accessed 15 
November 2022).  

https://library.fes.de/pdf-files/gurn/00171.pdf
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interrupted cash flow for various hawkers and street vendors, and persists with the 

continued devastation of COVID-19.62 Due to the sheer number of people that rely 

on the informal economy, its decline would inevitably lead to a reduction of the 

purchasing power of 85% of the population.63 Rather than strengthening the informal 

economy, many Indian states believed that attracting foreign investment was the key 

to overcoming the pandemic's impact. Uttar Pradesh, Madhya Pradesh, and Gujarat 

sought to commit to this agenda by suspending almost all of their labour laws through 

State Ordinances.64 Uttar Pradesh was willing to suspend all labour laws barring three 

laws for the next three years.65 In this same period, the government sought to initiate 

wide scale liberalisation of the agricultural sector with the Farmers’ Produce Trade and 

Commerce (Promotion and Facilitation) Act, 2020, the Essential Commodities 

(Amendment) Act, 2020), and the Farmers (Empowerment and Protection) 

Agreement on Price Assurance and Farm Services Act, 2020.66 The three Acts sought 

to open the agricultural sector to private actors. The focus of the three Acts was mostly 

towards ‘improving ease of doing business’, rather than providing farmer welfare.67 

Private actors would be permitted to operate in the agricultural sector outside the 

control of state regulations, which meant that the minimum support price offered to 

farmers by state governments would no longer be applicable for contracts between 

farmers and private actors.68 Two specific conglomerates were identified to benefit the 

most from the legislations – Adani Agri Logistics and Reliance Industries Limited, 

both companies relied on mechanised operations that would lead to significant job 

losses with no rise in wages.69 However, wide scale protests by more than 250 million 

farmers around the country, which many consider to be the largest protest in world 

history, led to the three farm laws being repealed.70   

 

 

 
62 Anindita Chakrabarty (Ranabir Samaddar ed.), Borders of an Epidemic: COVID-19 and Migrant Workers (2020) 24-
31. 
63 Ibid.   
64 Samrat Sharma, ‘India Moves Big Labour Law Changes to Limit Coronavirus Impact; UP, MP, Punjab, others 
Make These Changes’ (May 2020) https://www.financialexpress.com/economy/labour-reforms-laws-rules-
change-uttar-pradesh-up-madhya-pradesh-rajasthan-himachal-pradesh-punjab-kerala-coronavirus-
reforms/1952023/ (accessed 10 March, 2021).  
65 Apoorva Mandhani, ‘UP Suspends Labour Laws: What Stays What Goes and Why ‘it is a Step in Right Direction’, 
(May 2020) https://theprint.in/india/governance/up-suspends-labour-laws-what-stays-what-goes-and-why-it-is-
a-step-in-right-direction/417186/ (accessed 7 March, 2021). 
66 Prabhash K Dutta, ‘What is there in Farm Laws that make them so Contentious?’, India Today (December 2020), 
https://www.indiatoday.in/news-analysis/story/what-are-farm-laws-farmers-protest-msp-1749723-2020-12-15 
(accessed 18 November, 2022).  
67 Sudha Narayanan, ‘Understanding Farmer Protests in India’, (2021) 1 Academic Stand Against Poverty 133, 133-135.  
68 Ibid (Minimum Support Price (MSP) is the price floor maintained by state government to 23 commodities. It is 
the price at which the government would purchase the commodities should the market price falls below it.  
69 Ibid.  
70 Mandeep Rai Dhillon, ‘The World’s Largest Protest you’ve Probably Never Heard of’ CNN (6 March, 2021), 
https://edition.cnn.com/2021/03/06/opinions/india-farmer-protests-mandeep-rai-dhillon/index.html 
<accessed on 15 November, 2022>.  
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6 Applying a Critical Lens to Deregulation in India 

While Global North States object to the present pursuit of labour liberalization, their 

agenda to reshape the economic policies of Global South States in the post-Cold War 

era led to the current global neoliberal model.71 International financial institutions like 

the IMF and World Bank were used as proxy tools by the TCC to promote ‘structural 

adjustment’.72 Structural adjustment referred to economic reforms a country must 

adopt to secure financial assistance from the IMF and World Bank.73 

 For India, the neoliberal model was adopted due to national economic 

conditions in the 1980s and early 1990s. A rise in defence spending, a reduction in 

direct taxes, and an inadequate exchange rate adjustment led India to overvalue its 

currency. The economic policy in the 1980s involved significant government 

intervention at the macro and micro level.74 This led to an aversion of exports, which 

along with an underperforming public sector further accumulated debt for India.75 The 

emerging weaknesses at the domestic level became more prominent with external 

factors like the Gulf War in 1990-1991, the Gulf War led to a sharp rise in oil prices 

which forced India to further deplete its foreign reserves. At the same time there was 

a global recession which witnessed a 4.5% decline in world growth. 76  India 

compensated for this issue by borrowing from the IMF and World Bank.77 The burden 

of facing two major external economic shocks made India default on its borrowing 

from the IMF and World Bank. Sensing India’s vulnerable economic position, the IMF 

and World Bank persuaded India to open its markets to the international community 

and endorse capital account convertibility. The IMF and World Bank's concern had 

little to do with the welfare of people in dire financial distress in India. Instead, their 

proposed measures imposed liberalization and deregulation to help transnational 

capital interests replace the public sector and avoid regulation in areas of public 

interest.78  

 
71 Fidler (2003).   
72 Fidler (2003).  
73 BS Chimni, ‘TWAIL Manifesto’ (2006) 8:3 Int’l Community L. Rev. 3, at 3-27 (IMF and World Bank provide 
economic packages on the condition that the country deregulates its economy. Often these packages are necessary 
to help Global South States in dire economic conditions, essentially holding them hostage to the demands of the 
IMF and World Bank).   
74  World Bank, ‘India-Structural Adjustment Credit Program’ (1991), 
https://documents.worldbank.org/en/publication/documents-
reports/documentdetail/999451468260069468/india-structural-adjustment-credit-project (accessed November 
17, 2022).  
75 Ibid.  
76 Arunabha Ghosh, ‘Pathways Through Financial Crisis: India’ (2006) 12:4 Global Governance 413, at 413-429 
77 Ibid.  
78 BS Chimni, ‘International Institutions Today: An Imperial Global State in the Making’ (2004) 15:1 Euro. J. of Int’l. 
L. 1, at 1-36 (2004); See also Joseph Stiglitz, Globalization and its Discontent (WW Norton & Company, 2012).  
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 The tripartite negotiation system is one of the first protective mechanisms to 

be affected by liberalisation.79 The dramatic fall of public industries led to the dilution 

of the negotiating power of trade unions. Trade unions have more significant influence 

and positive outcomes when negotiating with government-run industries than private 

ones.80 Historically, public sector unions can bring industries to a halt if workers face 

unreasonable conditions, which holds true even today.81 India’s tripartite system owes 

its existence to Ambedkar’s shrewd political manoeuvring since he launched the 

Independent Labour Party in 1936.82 However, the power of trade unions began to 

fall in 1991 with the liberalization of India’s economy, which remains a symbolic stain 

on Ambedkar’s legacy of providing political recognition to workers for negotiation. It 

is interesting to note the parallel between the dilution of Ambedkar’s efforts towards 

workers’ rights and the uneasy perception of his role in anticolonial discourse. 

Contemporary TWAIL scholars focusing on caste experiences have been critical of 

early postcolonial and TWAIL writing on Ambedkar’s contribution; more specifically, 

early TWAIL’s lack of engagement with Ambedkar as compared to other prominent 

nationalist figures like Gandhi and Nehru.83  

 The fall of public industries due to the 1991 liberalization policy witnessed an 

employment shift for the manufacturing sector from the organized sector to the 

informal sector.84 The agricultural sector on the other hand, which was and continues 

to be dominated by fragmented small farming operations, is primarily considered to 

be a part of the informal economy due to the lack of contractual arrangements in the 

sector. Employment growth was predominantly seen with smaller firms that preferred 

 
79  Labour scholarship has pointed out the weaknesses of the tripartite system ranging from the absence of 
participation of marginalised workers to the inability of trade unions to negotiate meaningfully with corporations 
and the State. These weaknesses, however, are centred around an ineffective tripartite model rather than a 
fundamental failure of the system itself. For instance, see Pauline Dibben, Gilton Klerck & Geoffrey Wood, ‘The 
Ending of Southern Africa’s Tripartite Dream: The Cases for South Africa, Namibia and Mozambique’ (2015) 57:3 
Bus. Hist. 461, at 461-483 (Here, the authors highlight the benefit that tripartite negotiation has brought to the 
African case studies, but the limitations in the system stem from numerous reasons, such as the dominance of neo-
liberal ideology imposed by the IMF and World Bank that have placed constraints on the national government). 
See also, Tayo Fashoyin, ‘Tripartite Cooperation, Social Dialogue and National Development’ (2004) 143:4 Int’l 
Lab. Rev. 341, at 341-372 (Here, the author takes a literature review of the compelling studies of the ILO to highlight 
the effectiveness of tripartite negotiation when no structural limitations are in place). 
80 Zaad Mahmood, ‘Trade Unions, Politics and Reform in India’ (2016) 51:4 Indian J. of Industrial Relations 531, at 
541 (This may be attributed to the potential for large trade unions to serve as vote banks for political parties that 
can exert control over the management of public sector enterprises).  
81 Ashutish Varshney, ‘Mass Politics or Elite Politics? India’s Economic Reforms in Comparative Perspective’ 
(1998) 2:4 J. of Policy Reform 301, at 301-335 (In 1975 the Railway trade union brought the entire industry to a 
standstill, while the author in the article expressed concern to the ability of the union. Such a radical incident does 
highlight the power of unions and their ability to make their demands heard for workers’ benefit).   
82 Nisjikant C. Warbhuwan, ‘Role of Dr. Babasaheb Ambedkar in Labour Welfare in India’ (2018) 6:4 Indian J. of 
Lifelong Learning and Development 30, at 30-37 (Other protections that Ambedkar successfully implemented include 
protection for mine workers, providing maternity benefit for women workers, and increased compensation for 
workers in case of injuries in the workplace).  
83 Burra (2017).  
84 Running (2015); See also, Joe Sutcliffe, ‘Labour movements in the global South: a prominent role in struggles 
against neoliberal globalisation?’, (2012) 4:2 Interface: A Journal for and about Social Movement 52, at 52-60 (Sutcliffe 
notes that the informal sector grew as the public sector contracted and formal sector employment have gradually 
become more casualised making it unfeasible to unionise). 
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hiring non-permanent or informal employees. The growing informal workforce 

remained on the periphery of legal protection. Their fragmented nature made it 

difficult to make structural demands or align with political parties like trade unions in 

the formal sector.85 Recent data estimates that over 90% of the workforce falls outside 

the scope of legal protection.86 But while labour laws have neglected the informal 

sector, the steady flexibility of labour laws would enhance the level of periodic 

unemployment.87 With crowding of the informal sector, members of the informal 

economy are forced to negotiate for  survival by foregoing their already low wages, job 

security, and working conditions,88 causing further distress to the SC (Schedule Caste) 

and ST (Schedule Tribe) communities that constitute a disproportionate segment of 

the informal workforce.89  

 The historic restriction of SC communities from acquiring sufficient education 

and economic means, along with present-day casteism, have impeded their entry into 

the formal labour market. In addition to neglecting the plight of SC communities 

within the country, caste-focused TWAIL scholars criticise the Indian State for actively 

interfering with discussion on the subject in the international realm, most evidently 

seen with the 2001 Durban Conference. Anti-caste organizations hoped to equate 

caste discrimination to a form of racial discrimination based on work and descent.90 

However, India opposed this equation - they defended the rhetoric of having an 

effective legal regime against caste discrimination and deemed any discussion on the 

matter to violate the sovereignty doctrine.91 While specific laws exist to address caste 

discrimination in India, the systemic restriction of SC communities to the lower 

echelons of society, like the informal labour force, is undeniable. Thus, the lack of 

acknowledgement of the seriousness of casteism and the lack of commitment to rectify 

the structural problem leads to the conclusion that the State is complicit in the 

subjugation of SC communities. 

 
85 Sarthi Acharye, ‘Economic Development, Deregulation and Employment Condition: The Indian Experience’ 
(2004) 23:2 POLICY AND SOC. 78 at 78-100. 
86 Gaha (2012).  
87 Ileena Roy & Ranjana Das, ‘Labour Codes Need to be Drafted Keeping in Mind Realities of Informal Sector 
Workers’ (February 2021) https://indianexpress.com/article/opinion/columns/nirmala-sitharaman-union-
budget-labour-codes-law-7193088/ (accessed 5 March, 2021).  
88 Ibid.  
89 Ashwini Deshpande, The Grammar of Caste - Economic Discrimination in Contemporary India (OUP 2011); S Thorat, 
Blocked by Caste: Economic Discrimination in Modern India (OUP, 2010); Abu Shonchoy & PN Junankar, ‘The Informal 
Labour Market in India: Transitory or Permanent Employment for Migrants’ (2013) 3 IZA J. LABOUR DEV. 1 at 1-
38; Ingrid Landau, Petra Mahy, and Richard Mitchell, ‘The Regulation of Non-Standard Forms of Employment in 
India, Indonesia and Vietnam’, ILO (2015) https://www.ilo.org/wcmsp5/groups/public/---ed_protect/---
protrav/---travail/documents/publication/wcms_414583.pdf (accessed Mar. 11, 2021).  
90 M. Bhimraj, ‘The ‘Caste’ as ‘Discrimination Based on Work and Descent’ in International Law: Convincing or 
Compromising?’ (2020) 27:4 Int’l J. Minority and Group Rights 796 at 796-825 (2020) (While the NCDHR was 
successful in including Discrimination Based on Work and Descent in international human rights paradigm, 
Bhimraj considers this criterion to be diluted as it fails to account for the religious element of casteism). 
91 Ibid; Burra (2017); Purvi Mehta, Recasting Caste: Histories of Dalit Transnationalism and the Internationalization of Caste 
Discrimination (PhD Dissertation, University of Michigan, 2013) 
https://deepblue.lib.umich.edu/bitstream/handle/2027.42/102442/purvim_1.pdf?sequence=1 (accessed 10 
November 2022) 
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 Like the experience of the SC communities, the informal sector is significantly 

composed of members from ST communities. However, TWAIL scholars consider 

the unique characteristics of tribal and indigenous communities to merit their 

treatment as distinct State entities.92 Their demand for self-determination stems from 

the societal opposition toward Indigenous culture and the gradual destruction of their 

ancestral lands, which have not been construed with modern conceptions of property 

ownership. Unfortunately, attempts of self-determination are constantly derailed by 

States which prefer to strengthen the minority status of indigenous communities 

within their territorial boundaries, a euphemism for their gradual loss of identity.93 To 

add to their burden, the entry of multinational corporations from accelerated 

globalization drove many ST communities to migrate from their ancestral land and 

abandon their agricultural activities.94 Being suddenly thrust into the modern economy 

has left ST communities ill-equipped to cope with the demands of the formal labour 

market, thereby causing them to be marginalised further in the informal economy.95 

 In contrast to the disregard towards the informal labour force, liberalization 

has facilitated the growing influence of the TCC. The history of India’s labour policy 

indicates either a close alliance between the state and TCC or the subjugation of the 

state to the interests of the TCC. This is perhaps most evident with the influence of 

international economic institutions (World Bank and IMF) in directly influencing 

India’s domestic policy during its economic crisis in the 1990s and indirectly shaping 

the NMP through the Ease of Doing Business ranking. The NMP promoted the ability of 

the TCC through state machinery to favour employment and Ease of Doing Business 

ranking over increasing wages or labour standards.96  As a result, following the desire 

to boost India’s manufacturing capacity, the next step was to eliminate the minimum 

labour protective laws with the MID to encourage the growth of new industries. But 

it is during the COVID-19 pandemic that the zenith of TCC’s influence can be seen.  

 COVID-19 and the national lockdowns imposed to curtail its spread imposed 

hardships throughout society, however, marginalised communities faced a 

disproportionate burden of the impact.97 A large portion of the informal economy are 

 
92 Singh (2010); Amar Bhatia, ‘The South of the North: Building on Critical Approached to International Law with 
Lessons from the Fourth World’ (2012) 33 Windsor Yearbook of Access to Just. 131, at 131-171; Shrinkhal (2019).  
93 Following the relinquishment of Congo, Belgium sought to provide the tribal population in colonies the right of 
self-determination to overcome forcible incorporation into State’s. Unfortunately, Belgium’s proposition at the UN 
General Assembly was criticised by State’s home to Indigenous communities and instead the Belgian thesis was 
replaced by the Blue Water Thesis. The thesis stated that eligibility for decolonization required the “blue water” to 
separate the colonizer and the colony. In effect depriving indigenous communities residing within nations from 
decolonization of State control. 
94 Aniruddha Babar, ‘Analytical Studies of the Impact of Globalization on Tribal Communities in India with 
Reference to Economic Justice, All Inclusive Growth and Social Transformation’ (2016) 21 J. Poverty Inv. Dev. 31, 
at 31-40 (2016). 
95 Singh (2010).  
96 Bakvis (2006)   
97 ‘Neglect Increases Marginilisation During the Pandemic’, EPW, https://www.epw.in/engage/article/covid-19-
and-tribal-communities-how-state-neglect (accessed on 21 November 2022).  
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composed of migrant workers that must travel to urban cities for employment. When 

the lockdown was imposed, manufacturing and agricultural services were suspended 

and the informal workforce lost their employment, however, the lockdown prevented 

their return back home. Thus, with no social security and income, the informal 

workforce was stranded in crowded urban slums with little to no social distancing, 

making them more susceptible to COVID-19.98 Additionally, members of the ST 

community were prevented from selling their forest products because of the national 

lockdown, depriving them of an important source of income.99 

 Despite the devastation faced by vulnerable labour groups, the state continues 

to be willing to eliminate minimum protection for vulnerable labour groups in the 

hope that foreign capital would lead to more employment. Similarly, the replacement 

of minimum state support for greater control and independence to agricultural 

conglomerate companies that comprised the TCC in India, would have seriously 

jeopardised farmers income which in turn would have led to greater food insecurity in 

India. Instead, the economic slump from the pandemic would have recovered quicker 

if vulnerable labour groups were given greater employment and income stability.100  

 

7 Conclusion 

This article aims to provide a nuanced examination of RttB without falling prey to the 

binary rhetoric between the global North and global South states. By distancing 

ourselves from the binary format, one can witness the influence of the political 

economy in the global market, one that shapes both law and ground realities.  

 Rather than viewing law as a decontextualised neutral creation, TWAIL seeks 

to uncover colonial biases in the making of a law. Thus, while the RttB hypothesis is 

an economic phenomenon, TWAIL would identify its ideological impact on law and 

policymaking in the realm of labour. This point is illustrated with the distrust 

harboured by global South states with the ILO. At this juncture, the binary format 

would dictate either deeming this narrative as antiquated in which case the standards 

laid down by the ILO for social clauses should continue or bring a halt to the 

hegemony of global North states and their insistence of including a social clause. 

However, as I have elucidated in this paper, the matter cannot be answered within the 

binary framework.  

 Instead, a close look at the RttB binary reveals unwavering support for 

neoliberalism. As TWAIL scholarship has highlighted, binaries aid in concealing 

 
98 Manjula Laxman, ‘Covid-19 Pandemic Impact on Marginalised Groups in India Lecture Delivered on Online 
Faculty Development Programme-Workshop on Applied Economics 14th’, 
https://www.researchgate.net/publication/342947003_COVID-
19_Pandemic_Impact_on_Marginalised_Groups_in_India_Lacture_Delivered_on_Online_Faculty_Developmen
t_Programme-Workshop_on_Applied_Economics_14_th (accessed on 21 November 2022).  
99 EPW (2020).  
100 Chakrabarty (2020).  
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hidden agendas by diverting attention with simplified narrative structures. The RttB 

binary hopes to promote neoliberal agendas by dissolving regulatory barriers that 

would restrict the free movement of capital. This, in turn, serves to sow conflict 

between the global North and global South states as capital can freely move across 

boundaries, creating a zero-sum game for states to attract transnational capital.  

 Focusing on the conflict between global North and global South states, gradual 

and progressive apathy is expressed to individual-level dependence on regulatory 

mechanisms. Thus, we see the growing endangerment of vulnerable labour groups in 

global South states like India. The fall in their bargaining power, wages, and 

employment stability is used to entice transnational capital to either further accumulate 

in India or migrate from foreign countries to India. TWAIL’s emphasis on highlighting 

the experiences of marginalised communities suggests the necessity for closer 

examination of the communities most affected by labour deregulation – thereby 

underscoring the need for exploring policy and legislative options that protect the 

interests of marginalised communities. 
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