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On Hearing Well and Being Well Heard: Indigenous 
International Law at the League of Nations 

 

Sophie Rigney  

 

Abstract 
This article examines four appeals to the League of Nations made by Indigenous people from British 
settler colonies. Diverse in form and content, these appeals nonetheless show how Indigenous 
communities have practiced Indigenous international law. There is a continued reiteration of 
Indigenous sovereignty as a matter of law, and a deployment of that sovereignty in relation to others – 
the dominion, the empire, and the international. In this article, I examine how these appeals show the 
ways Indigenous international law moves across legal times and spaces. I argue that Indigenous 
international law should be understood as a distinct mode of international law, operating (in part) in 
relation to European and Third World international laws, and I examine how these relationships 
can be remade. 
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Between 1921-1938, at least four types of intervention were made to or around the 

League of Nations, by Indigenous peoples from British settler-colonies. These were 

the appeals by Anthony Martin Fernando (in 1921) and Pearl Gibbs (1938) from the 

territory now known as Australia; by Māori men TW Rātana and Pita Moko from 

Aotearoa New Zealand (1924); and of Deskaheh from the Six Nations of the Iroquois 

in Turtle Island (1923). These four appeals were diverse in form and content. While 

each has been the subject of significant examination, they have not before been 

analysed together. In this article, I draw together these four cases, to show the ways in 

which Indigenous peoples engaged with the League of Nations as one moment in a 

long and sustained practice of what I call ‘Indigenous international law’: the ways in 

which Indigenous peoples create and use law to mediate their relationships with other 

communities and political structures. I argue that – in their dealings with each other 

and with empires, states and dominions, and international organisations – Indigenous 

communities have practiced Indigenous international law for centuries and continue 

to do so; yet European and even Third World practices of international law have, so 

far, failed to engage with Indigenous international law adequately.  

In these examples at the League of Nations, Indigenous interventions were 

deliberately made to ‘the international’ as a contrast to prior ‘imperial’ appeals. 

Indigenous activists had previously petitioned the British Crown1 but the League of 

Nations represented an opportunity to bypass the imperial relationship and appeal 

directly to a new internationalism. At the same time, Indigenous communities also 

reiterated their direct sovereign relationship with other political entities. In these cases, 

we can see a continued reiteration of Indigenous sovereignty as a matter of law, and a 

deployment of that sovereignty in relation to others – the dominion, the empire, and 

the international – and this is, itself, a practice of Indigenous international law. 

Moreover, I argue that the League of Nations represents a crucial moment in 

the history of Indigenous international law, and of relationships between Indigenous 

and state-driven laws. The League’s move to bolster states and member-state-centred 

international relations and law coincided both with settler-colonial dominions like 

Canada and Australia reinforcing their claims to statehood, and matters once in the 

realm of the imperial being pushed to the ‘internal responsibilities’ of these dominions, 

rather than an alternative – being framed as part of the international. While Indigenous 

peoples saw the League as a possibility to appeal to a new form of international justice, 

the League distanced itself from Indigenous justice claims. The implications of this for 

 
1 On the history of Indigenous petitions, see Ravi de Costa, ‘Identity, Authority, and the Moral Worlds of 

Indigenous Petitions’ (2006a) 48:3 Comparative Studies in Society and History 669. 
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Indigenous and non-Indigenous international laws and the relationships between these 

legal orders have been far-reaching, as I examine here.  

This article proceeds in four parts. First, I explain my position in relation to 

this literature, and I define what I mean by the term ‘Indigenous international law’. I 

then examine the appeals in more detail. In part three, I analyse the implications of 

these cases for how Indigenous peoples practice international law, arguing that they 

show how Indigenous international law moves across legal times and spaces. I further 

argue that these appeals to the League of Nations represent just one moment in a long 

– and continuing – expression of Indigenous peoples creating and practicing their own 

international legal order and deploying it in relation to other types of international law 

and other legal orders; and I examine a contemporary form of Indigenous international 

law-making, the Uluru Statement from the Heart. Finally, in part four, I move to 

examine the implications of the Indigenous appeals at the League to the relationship 

between Indigenous international law and European and Third World international 

laws. I especially focus on the problems facing these relationships and how it might be 

that we can move to improve them. Although this piece uses the appeals to the League 

of people from what are now understood as three British settler-colonies (Australia, 

Aotearoa New Zealand, and Turtle Island Canada), there is a particular emphasis on 

Australia in the analysis. This is largely due to my own position as a scholar trained in, 

and working in, that environment, which I now set out as a preliminary matter.   

 

1 Preliminary understandings of position and law 

It is important to explain the place I am writing from. I write this article as a settler 

scholar trained in international law in the land now called Australia. This is a particular 

epistemic location, and with this comes particular responsibilities. The international 

law that is largely practiced, transmitted, and cultivated through legal education in 

Australia is the form of international law that initially ‘emerged alongside the modern 

European state system’,2 and which evolved in order to facilitate colonial expansion.3 

This form of international law is Eurocentric.4 In the Australian context, international 

law has been practiced and advanced through a settler-colonial state: Australian 

international law is European in origin and settler-colonial in application.5 It was 

 
2 Anne Orford, ‘Ritual, Mediation and the International Laws of the South’ (2007) 16:2 Griffith Law Review 353, at 
353. 

3 See Antony Anghie, Imperialism, Sovereignty, and the Making of International Law (CUP, 2007); Robert A. Williams, 
Savage Anxieties: The Invention of Western Civilisation (Palgrave Macmillan, 2012). 

4 See Martti Koskenniemi, ‘Histories of International Law: Dealing with Eurocentrism’ (2001) 19 Rechtsgeschitchte 
152; Anghie (2007). 

5 For more on settler-colonialism, see Corey Snelgrove, Rita Kaur Dhamoon & Jeff Corntassel, ‘Unsettling settler 
colonialism: The discourse and politics of settlers, and solidarity with Indigenous nations’ (2014) 3:2 Decolonization: 
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European international law that provided the framework for state acquisition of ‘new’ 

territories, including occupation of land that was deemed terra nullius (or ‘land 

belonging to no-one’). Using this European international law, the British eventually 

relied on terra nullius to justify their claim to Australian territory instead of negotiating 

treaties as they had in other settler-colonies.6 In order to effectively deploy terra nullius, 

the British had to deny Indigenous sovereignties and law.7 European international law 

was both required in order to establish the Australian settler-state, and simultaneously 

it was also used to reject existing Indigenous jurisdiction, conceptions and 

operationalisations of sovereignty, and internationalism. Although terra nullius has now 

been acknowledged as a legal fiction in Australia,8 there is a continued claim that 

Indigenous sovereignties are non-justiciable.9 European international law and settler-

colonialism have been, and continue to be, mutually reinforcing on the territory now 

known as Australia. 

All this influences how I write this article. I grew up with the land of the 

muwinina people, one of the clans of the palawa people, the Indigenous people of the 

island known as lutruwita or Tasmania.10 The palawa people never ceded their 

sovereignty over this land. My mother was a fifth-generation Tasmanian, and her 

ancestors included convicts and so-called ‘free settlers’.11 It is likely that my maternal 

forebears were actively involved in the dispossession of the palawa people. Yet I was 

always taught by my mother that the palawa people remained sovereign and engaged 

in internationalism. One of the first instances of my awareness of internationalism was 

the meeting between palawa man Michael Mansell and Libya’s Muammar Gaddafi in 

 
Indigeneity, Education & Society 1; Katie Boudreau Morris, ‘Decolonizing Solidarity: Cultivating Relationships of 

Discomfort’ (2017) 7:4 Settler Colonial Studies 456, at 456. 

6 See Marcia Langton, ‘Dominion and Dishonour? A Treaty Between our Nations’ (2001) 4:1 Postcolonial Studies 13. 

7 See Mabo v Queensland (No 2) (1992) 175 CLR 1, at [33]. For a useful examination of the Mabo decision and 
international law, see Gerry Simpson, ‘Mabo, International Law, Terra Nullius and the Stories of Settlement: An 
Unresolved Jurisprudence’ (1993) 19 Melbourne Journal of International Law 195. 

8 Mabo v Queensland (No 2) (1992). 

9 See Dianne Otto, ‘A Question of Law or Politics? Indigenous Claims to Sovereignty in Australia’ (1995) 21 Syracuse 
Journal of International Law and Commerce 65, at 66; Phillip Falk and Gary Martin, ‘Misconstruing Indigenous 
Sovereignty: Maintaining the Fabric of Australian Law’, in Aileen Moreton-Robinson (ed.) Sovereign Subjects: 
Indigenous Sovereignty Matters (Allen & Unwin, 2007), 33-46, at 34. More recently, see Love v Commonwealth of Australia; 
Thoms v Commonwealth of Australia [2020] HCA 3 [267]. 

10 For more on the history of lutruwita/Tasmania and the palawa people, see Ida West, Pride Against Prejudice: 
Reminisces of a Tasmanian Aborigine (Australian Institute of Aboriginal Studies 1984); the works of pura-lia 
meenamatta (Jim Everett); Murray Johnson & Ian McFarlane, Van Diemen’s Land: An Aboriginal History (UNSW 
Press, 2015); Lyndall Ryan, Tasmanian Aborigines: A History Since 1803 (Allen and Unwin, 2012). 

11 The term ‘invader’ might be more accurate, but I use the term ‘settler’ to work with the literature on settler-

colonialism. 
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1988, to seek recognition of palawa self-determination.12 Nonetheless, when I studied 

international law in Tasmania, Indigenous international law was not on the curriculum. 

More recently, I have come to understand that European international law is 

only one form of legal order among many, and not a ‘universal and neutral mode’ of 

governing international relationships.13 I have also become more aware of distinct 

Indigenous practice of laws to manage international relationships. These 

understandings have compelled me to ask how it is – as a non-Indigenous woman, a 

settler, and a scholar trained in European international law – that I can attend to the 

harms caused by European international law, including its role in Indigenous 

dispossession and its rejection of Indigenous international law as law. This awareness 

has largely come from my work with Mark McMillan, who has prompted me to 

account for how the system of law I practice relates to the system of law he practices 

as a Wiradjuri man and scholar. In order to show responsibility for the discipline of 

international law I practice,14 I want to consider how best this discipline might attend 

to its relationships with other legal orders – particularly Indigenous international law, 

which it instead typically denies. This is not something that European international 

lawyers have tended to turn their attentions to: there has been ‘little consideration 

amongst non-Indigenous lawyers of Indigenous laws as a … source of international 

law’.15 However, I believe it is incumbent on international lawyers trained in the 

European mode to consider how this legal order has disregarded Indigenous 

international law – and whether there are any alternatives. I currently work at the 

Indigenous Law Centre at the University of New South Wales, on the ‘Recognition 

after Uluru: What Next for First Nations?’ project, together with Megan Davis and 

George Williams. Here, I bring my training in international law to examine the 

relationship between the Australian state and First Nations peoples in light of the 

Uluru Statement from the Heart. 

What, then, do I mean by the term ‘Indigenous international law’? And what 

does this mean for this article? By ‘Indigenous international law’, I mean the sets of 

laws that Indigenous communities create and practice, to mediate their relationships 

to other communities (Indigenous and non-Indigenous) and political structures (like 

states and international organisations). Indigenous communities practice law, exercise 

 
12 See Ravi de Costa, A Higher Authority: Indigenous Transnationalism and Australia (UNSW Press, 2006b), 156. 

13 Orford (2007) 353. 

14 On non-Indigenous lawyers taking account for their discipline, see Shaun McVeigh, ‘Law As (More or Less) 
Itself: On Some Not Very Reflective Elements of Law’ (2014) 4 UC Irvine Law Review 471; Shaun McVeigh, 
‘Jurisprudent of London: Arts of Association’ (2016) 20 Law Text Culture 188; Sundhya Pahuja, ‘Laws of encounter: 
a jurisdictional account of international law’ (2014) 1:1 London Review of International Law 63. 

15 Orford (2007) 353. 
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sovereignty, practice jurisdiction over territory, and possess political structures.16 The 

Gay’wu Group of Women has described The Law (or in the Indigenous Yolgnu 

language, the Rom) as:  

 
Knowing that we are always connected, that is our kinship, our gurrutu, and our 
Law, our Rom. Rom is the underlying rules and connections that bind us 
together, that tell us what to do. It is the respect. Rom tells us that we are always 
connected even as we separate, even as the cloud covers the sun.17  

Indigenous communities may say that the Law was given during the Creation or the 

Dreamtime. Often, this law will relate to the internal practices within territory over 

which they have authority, claim, or connectedness (in Australia, Indigenous 

communities often refer to this land as ‘Country’). In this sense, the practice of law 

within an Indigenous community – on their Country or land, as between their people 

– can be understood as analogous to ‘domestic public law’. Indigenous international 

law, by contrast, is the laws that are created to regulate relationships between 

Indigenous communities and ‘outsiders’ or ‘others’ – other Indigenous communities, 

the state, imperial powers, and other international organisations. This may be practiced 

within an internationally recognised state (such as Australia, where the hundreds of 

separate Indigenous communities interact), across state borders (such as in Turtle 

Island/ North America), or in the ‘international sphere’ of states and organisations. 

Indeed, Indigenous international law has been created and practiced over millennia, 

including long histories where separate Indigenous communities and jurisdictions have 

interacted with each other, and have been linked ‘through trade, cultural practices and 

inter-community collaboration in times of crises … and through ceremonial events’.18 

As Mark McMillan and I have argued, the relationships between Indigenous nations 

have been built on a mutual recognition of sovereignty, jurisdiction, and governance 

systems.19 Indigenous international law has been required, to manage these 

relationships between Indigenous communities. With the arrival from foreign 

territories of visitors – and then invading forces – Indigenous communities required 

laws to mediate these relationships, and so Indigenous international law has adapted 

and extended to these relationships too. In the examples analysed in this article at the 

League of Nations, we see Indigenous communities using law to address their 

relationships with other entities – with states and with the League itself – and this is, 

 
16 See Stephen Cornell, ‘Processes of Native Nationhood: The Indigenous Politics of Self-Government’ (2015) 6:4 
The International Indigenous Policy Journal 1. 

17 Gay’wu Group of Women, Songspirals: Sharing Women’s Wisdom of Country through Songlines (Allen & Unwin, 2019). 

18 Wendy Brady ‘That Sovereign Being: History Matters’ in Moreton-Robinson (ed.) (2007), 140.  

19 Mark McMillan and Sophie Rigney, ‘The Place of the First Peoples in the International Sphere: A Logical Starting 

Point for the Demand for Justice for Indigenous Peoples’ (2016) 39:3 Melbourne University Law Review 981, at 993. 
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therefore, a practice of Indigenous international law. Hence, this Indigenous 

international law is not just an examination of how Indigenous peoples have used 

European international law in their claims for justice, or how European international 

law has categorised and dispossessed Indigenous peoples. These analyses have been 

admirably undertaken already.20 Instead, this is about how Indigenous peoples 

undertake their own distinct practice of legal relationships with other entities. There is 

also the question of how such an Indigenous international legal system – with its legal 

ontologies and epistemologies – relates to the system of European and other forms of 

international law. The League of Nations is an important site and moment to examine 

some of these ideas.21 

By characterising these systems as ‘European international law’ and 

‘Indigenous international law’, I am not seeking to provincialise either system.22 Rather, 

I am seeking to argue that there is not one hegemonic ‘international law’, but instead 

a plurality of international legal systems which can exist partly in relationship to each 

other. These forms of international legal system are separate and emerge from distinct 

political projects (the political project to colonise territory; the political project to 

maintain sovereignty when faced with invasion) as well as long histories of trade, 

diplomacy, and creating laws to mediate relationships with foreign entities. In this way, 

we do not need to measure Indigenous international law against a ‘standard’ set by 

European international law (or, indeed, establish European international law as ‘the 

standard’), and we can approach each system as a discreet and unique entity. But 

appreciating these as different systems means we can then enquire about what 

accounts for these differences and whether there can be a relationship between these 

systems.  

Critical legal scholars often point out the problems associated with the 

Eurocentric mode of international law, but even these critical approaches to 

international law have often tended to ignore the specificity of Indigenous 

international law. For example, scholars of Third World Approaches to International 

 
20 See S. James Anaya, Indigenous Peoples in International Law (Oxford, 2000); Sharon-Helen Venne, Our Elders Understand 
Our Rights: Evolving International Law Regarding Indigenous Peoples (Theytus Books, 1998); Paul Keal, European Conquest and the 
Rights of Indigenous Peoples: The Moral Backwardness of International Society (Cambridge University Press, 2003); Alexandra 
Xanthaki, Indigenous Rights and United Nations Standards: Self-Determination, Culture and Land (Cambridge, 2007); Irene 

Watson, Aboriginal Peoples, Colonisation and International Law: Raw Law (Routledge, 2015). 

21 For more on Indigenous international law, see Sophie Rigney, ‘Towards Meeting Indigenous International Law’ 
Draft, on file with author; see also the work of Paulo Ilich Bacca; Amar Bhatia, ‘The South of the North: Building 
on Critical Approaches to International Law with Lessons from the Fourth World’ (2012) 14 Oregon Review of 
International Law (2012) 13. See also Rose Parfitt, The Process of International Legal Reproduction: Inequality, Historiography, 
Resistance (CUP, 2019), particularly ‘Lid – Discipline, Resistance and the Process of International Legal 
Reproduction Today’, 373.  

22 See Dipesh Chakrabarty, Provincialising Europe: Postcolonial Thought and Historical Difference (Princeton University 

Press, 2000). 
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Law (TWAIL) have theorised the relationship between international law and 

colonialism; shown the Eurocentricity of existing understandings of core international 

law concepts, such as sovereignty;23 and provided a crucial conceptualisation of a 

plurality of international laws existing in relationship with each other. TWAIL and 

Indigenous international law, then, share some similar concerns. Nonetheless, they are 

clearly distinct intellectual and political movements. As Amar Bhatia has set out, 

Indigenous interactions with law are different from TWAIL, and TWAIL has not yet 

engaged fully with Indigenous international laws.24 He concludes that ‘critical 

approaches to international law (including) TWAIL, cannot ignore the experiences of 

Indigenous peoples within international law’, and ‘cannot ignore their relationship to 

Indigenous peoples’.25 Certainly, there are many TWAIL scholars who engage with 

Indigenous laws to some degree.26 However, the particularity of Indigenous 

experiences and law-making has not yet been fully appreciated by the intellectual 

movement of TWAIL, nor by the international law practices of Third World states 

(which, of course, do not always align with the TWAIL movement, particularly critical 

TWAIL scholars).27 As Hiroshi Fukurai has argued, what he terms ‘Fourth World 

Approaches to International Law’ was ‘developed and proposed … to overcome the 

shortcomings of, and challenge conventional wisdom embedded in’ TWAIL.28 In 

Fukurai’s view, TWAIL scholarship can even be criticised for being ‘based on the 

forced homogeneity of political voices across domestic groups in order to develop a 

common language of opposition to First World hegemony. As a result, the co-

operation and alliance-building among Third World countries has the possibility of 

silencing the dissident voices of marginalized indigenous communities’.29 One example 

he provides is the 1955 Bandung conference, where several Third World countries 

gathered – and despite the fact that these states have large Indigenous populations, the 

 
23 For example, see Antony Anghie, ‘Western Discourses of Sovereignty’, in Julie Evans, Ann Genovese, Alexander 
Reilly, Patrick Wolfe (eds), Sovereignty: Frontiers of Possibility (University of Hawai’i Press, 2013), 19; Anghie (2007); 

Pahuja (2014). 

24 Bhatia (2012). 

25 Ibid, 171. 

26 For a very non-exhaustive set of examples, see the work of Antony Anghie, Paulo Ilich Bacca, Amar Bhatia, 
Michael Fakhri, Arnulf Becker Lorca, Dianne Otto, Rose Parfitt, Sundhya Pahuja, and Sujith Xavier.  

27 B.S. Chimni offers a useful distinction between TWAIL and critical TWAIL: TWAIL ‘represents in general an 
attempt to understand the history, structure and process of international law from the perspective of third world 
states. A critical third world approach goes further and gives meaning to international law in the context of the lived 
experiences of the ordinary peoples of the third world in order to transform it into an international law of 
emancipation’ (B.S. Chimni, ‘The Past, Present and Future of International Law: A Critical Third World Approach’ 

(2007) 8:2 Melbourne Journal of International Law 499, at 499-500). 

28 Hiroshi Fukurai, ‘Fourth World Approaches to International Law (FWAIL) and Asia’s Indigenous Struggles and 
Quests for Recognition under International Law’ (2018) 5 Asian Journal of Law and Society 221, at 224. 

29 Ibid, 227. 
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conference Declaration ‘failed to recognise the rights of Indigenous peoples and 

communities’. Fukurai concludes that ‘the rhetoric of united consensus among the 

Third World countries thus effectively eradicates the indigenous people’s history of 

struggles and opposition to colonial policies imposed by the government of the Third 

World’.30 

There are probably several reasons for this lack of robust engagement of 

TWAIL towards Indigenous international law, including perhaps a sense of solidarity 

between Third World and ‘Fourth World’ peoples and a belief that the struggles of 

these groups implicitly include each other, and assist each other towards liberatory 

goals. However, it is also important to recognise the significant differences between 

the Third and Fourth worlds, and their attendant theories (including TWAIL, settler-

colonial theory, and Indigenous approaches) – such as, crucially, the emphasis on 

decolonisation and postcolonialism. As Roberta Sykes once said, when asked about 

postcolonialism and Indigenous peoples in Australia, ‘What? Post-colonialism? Have 

they left?’31 In a settler-colony where there is little chance of the settler leaving or full 

decolonisation occurring, Indigenous peoples may have a different approach to 

international law. Moreover, Indigenous international law may operate in a relationship 

with the laws of the coloniser (including their understandings of international law). 

The ongoing reality of shared territory means that Indigenous and non-Indigenous 

laws inhabit and interact on the same space. This may influence the practice of 

Indigenous international law and ensure that it is quite different from TWAIL.32 And 

indeed, if we understand TWAIL and Indigenous international law as intellectual and 

political movements, it is not surprising that they will have significant synergies and 

sympathies but be separate projects.33 There will be different political objectives, again 

tied partially to the question of full decolonisation or engagement with a settler state – 

and this will influence how sovereignty is politically and intellectually understood 

(particularly in relation to a colonising power). Given these profound differences 

between TWAIL and Indigenous international law, there is significant work to do in 

engaging European, Third World, and Indigenous international laws as distinct forms 

of international law. 

 
30 Ibid, 228. 

31 Linda Tuhiwai Smith, Decolonizing Methodologies: Research and Indigenous Peoples (Zed Books, 2012) 25. 

32 See Michael Fakhri, ‘Third world sovereignty, indigenous sovereignty, and food sovereignty: living with 

sovereignty despite the map’ (2019) 9:3-4 Transnational Legal Theory 218. 

33 On the synergies between TWAIL and Indigenous international law, see Usha Natarajan, ‘Decolonization in 
Third and Fourth Worlds: Synergy, Solidarity, and Sustainability through International Law’ in Sujith Xavier et al 

(eds), Decolonizing Law: Indigenous, Third World and Settler Perspectives  (Routledge, 2021), 60.  
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I would argue that we can understand this as a form of rejection or of TWAIL 

(and European and other international laws) not ‘hearing’ Indigenous international 

law. As I go on to develop in the final sections of this article, Indigenous international 

law has been ignored or rejected – or not properly heard. We see this clearly in 

Indigenous appeals at the League, where all appeals were rejected. But moreover, I 

argue that, as a system of law, Indigenous international law has been ignored or 

rejected by other systems of international law and their practitioners and scholars.  

Thus, TWAIL and other critical approaches to international law, and 

European international law, have all ignored or rejected Indigenous international law. 

Yet, there is a need for different international legal systems to develop ways to better 

‘hear’ each other, and take seriously the practice, political agenda, and epistemological 

and ontological basis of these systems of law. TWAIL – with its understandings of 

sovereignty distinct from statehood, its engagement of both ‘reform and resistance’,34 

its appreciation of legal knowledge generated not just in formal sources but also by the 

‘everyday’,35 and its character as a ‘subaltern epistemic location’36 – is well placed to 

develop such an improved relationship with Indigenous international law.  

As a final preliminary matter, it is important to note that the term ‘Indigenous’ 

in this context – and the bringing together of four diverse stories of League 

involvement – is not meant to homogenise the different and particular experiences of 

First Nations peoples around the world.37 These are distinct communities with distinct 

legal epistemologies and ontologies. They will also have different experiences of 

colonisation and the way law has been deployed in the colonising process (for example, 

either treaty or terra nullius). Nonetheless, there are some similarities and connections 

which it is important to set out, and I hope the bringing together of these four cases 

from British settler-colonies can productively demonstrate these continuities and 

solidarities.  

 

2 Indigenous Representations to the League of Nations 

In this section, I examine four appeals to the League of Nations, from the lands now 

known as Australia, Aotearoa New Zealand, and Turtle Island/ North America. As 

will be seen, these appeals take various forms – a letter to the Swiss people (rather than 

 
34 Luis Eslava and Sundhya Pahuja, ‘Beyond the (Post)Colonial: TWAIL and the Everyday Life of International 

Law’ (2012) 45:2 Journal of Law and Politics in Africa, Asia and Latin America - Verfassung und Recht in Übersee 195. 

35 See Eslava and Pahuja (2012); Gathii (2020).  

36 See James Gathii, ‘The Promise of International Law: A Third World View’, 2020 Grotius Lecture. 

37 For more on the term ‘Indigenous’, see McMillan and Rigney (2016); Stephen Young, ‘Re-historicising dissolved 
identities: Deskaheh, the League of Nations, and international legal discourse on Indigenous peoples’ (2019) 7:3 

London Review of International Law 377. 
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the League directly); a petition to the League; and two attempted visits to the League, 

one bringing a petition and another seeking membership of the League. Nonetheless, 

the appeals are each legalistic in tone and content; they emphasise the ‘international’ 

rather than the imperial or domestic; and ultimately, each was disregarded by the 

League.  

 

2.1 Anthony Martin Fernando and Pearl Gibbs 

In the 1920s and 1930s, at least two Indigenous peoples from Australia campaigned 

for international intervention in Australia over the treatment of Indigenous peoples. 

In both the cases of Anthony Martin Fernando (who appealed to the League in 1921) 

and Pearl Gibbs (1938), the appeals for international intervention were highly legalistic 

in form and invoked ideas that were used in international discourse at the League. 

Anthony Martin Fernando arrived in Switzerland in 1921.38 Fernando was an 

activist, who lived a considerable part of his life in Europe.39 His biographer, Fiona 

Paisley, notes that Fernando was ‘not a typical Aboriginal spokesperson; he was far 

from community or Indigenous political networks and throughout his life was virtually 

unknown to his peers in Australia’.40 This is quite different from other Indigenous 

activists, including the remainder of the cases examined in this article, all of whom 

were strongly grounded in their respective communities. Nonetheless, Fernando 

dedicated much of his life campaigning in Europe for justice for Aboriginal people in 

Australia. Irene Watson notes that he was ‘one of our earliest First Nations advocates 

to appeal for international intervention’.41  

Fernando did not appeal to either the British Crown or the League of Nations 

itself, but rather to the Swiss people. This was deliberate.42 Fernando was decisively 

anti-British in his lobbying, and he distrusted the League of Nations, as he felt it was 

a British League.43 Fernando instead wrote an open letter to the Swiss people, entitled 

‘A Call for Help from Australia’, published in the Swiss newspaper, Der Bund.44 In this, 

he called for Swiss support of the Indigenous cause and for ‘an international mandate 

 
38 Fiona Paisley, The Lone Protestor: A M Fernando in Australia and Europe (Aboriginal Studies Press, 2012) 54. See also 
Fiona Paisley, ‘Mock Justice: World Conservation and Australian Aborigines in Interwar Switzerland’ (2008) 3(1) 
Transforming Cultures eJournal 196. 

39 Ibid. 

40 Paisley (2012) xiii. 

41 Watson (2015) 89. 

42 Paisley (2012) 56-7. 

43 Glenda Sluga and Fiona Paisley, ‘Skeletons of Empire’ 12 December 2018 podcast, HistoryLab, (accessed 9 
September 2020). 

44 Paisley (2012) 56-8. 
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over Aboriginal reserve lands in Australia’.45 The letter commences with a direction to 

consider the plea ‘In the name of humanity’. Even in using this universalist language 

of ‘humanity’, Fernando is requesting readers to be motivated by something that binds 

them to each other, despite differences.  

Fernando’s letter stated that ‘he was on an international mission to facilitate a 

response to the devastation caused by colonialism’.46 He requested support for an 

international commission of inquiry into the British, for a finding of British culpability 

for actions in Australia; and he provides a fair amount of detail about the composition 

of the inquiry, which he argued would need representatives from ‘selfless nations’ who 

are not themselves imperial powers.47 Moreover, he argued that because ‘British 

Australia could not be trusted to uphold international law … only direct international 

mandate’ would be appropriate.48  

Fernando was unique in the cases I examine here because his appeal was not 

directly to the League (but rather to the public). Nonetheless, his presence in 

Switzerland at this time; his appeal for international intervention; and his use of the 

ideas of international law, mandated territory, a commission of inquiry, and a finding 

of responsibility and culpability; were all an appeal to a new level of ‘the international’, 

and to law, to resist state violence, and were heavily influenced by the League.  

Pearl Gibbs was the second Indigenous person from Australia to appeal to the 

League of Nations 17 years later. Unlike Fernando, Gibbs was active and well-known 

within Australia, particularly as the Secretary of the Aborigines Progressive Association 

(APA).49 It seems that Gibbs had been inspired by Fernando’s appeal in Switzerland.50 

Perhaps she was also inspired by the relationships in the 1920s between the Australian 

Aboriginal Progressive Association and Black internationalists like Marcus Garvey, 

who had himself appealed to the League in 1922.51 Gibbs was also able to draw on her 

 
45 Watson (2015) 89. 

46 Ibid. 

47 Paisley (2012) 61. 

48 Ibid. 

49 On the difference between the APA and the AAPA, see John Maynard ‘Vision, voice and influence: The rise of 
the Australian aboriginal progressive association’ (2003) 34 Australian Historical Studies 91. For more on Pearl Gibbs 
generally, see Rachel Standfield, Ray Peckham and John Nolan, ‘Aunty Pearl Gibbs’ in Joy Damousi, Kim 

Rubenstein and Mary Tomsic (eds), Diversity in Leadership: Australian women, past and present (ANU Press, 2014) 53. 

50 Paisley (2012) 166; see also John Maynard, ‘Transcultural/transnational interaction and influences on Aboriginal 
Australia’ in Ann Curthoys and Marilyn Lake (eds), Connected Worlds: History in Transnational Perspective (ANU Press, 

2006) 195 at 207. 

51 For more on the relationship between the AAPA and the Universal Negro Improvement Association and Marcus 
Garvey, see John Maynard, ‘‘In the Interests of our people’: the influence of Garveyism on the rise of Australian 
Aboriginal political activism’ (2005) 29 Aboriginal History 1. For more on Garvey’s petition to the League, see Arnulf 
Becker Lorca, ‘Petitioning the International: A pre-history of self-determination’ (2014) 25:2 European Journal of 

International Law 497. 
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role as a female activist to gain support from white women activists, like Jessie Street 

and Mary Bennett (herself inspired by Fernando), who engaged in international and 

transnational movements for the ‘advancement’ of Aboriginal people in Australia.52  

Gibbs’s activism should be seen against the background of other significant 

events in Australia at this time. In particular, there were two major events in the year 

before Gibbs appealed to the League. In August 1937, William Cooper petitioned King 

George V for Aboriginal representation in Federal Parliament.53 Cooper had spent 

several years gathering a significant number of signatures.54 The Australian 

government acknowledged receipt of the petition but refused to send it to the King.55 

Then on 26 January 1938, the first National Day of Mourning and Protest was 

organised, marking 150 years of European occupation. This was accompanied by a 

manifesto entitled ‘Aborigines Claim Citizen Rights!’. Not long after, Gibbs and other 

members of the APA participated in the first Aboriginal deputation to a Prime 

Minister, presenting him with a 10-point plan for achieving Aboriginal equality.56 The 

government ignored their proposals.57  

Gibbs is clearly influenced by these events with her appeal to the League only 

a few months later, but this appeal is quite different. There is a deliberate move away 

from petitions to either the imperial or to the Australian government; instead, appeals 

were made to the international arena, very specifically and directly to the League. Gibbs 

wrote to the League in July 1938, on behalf of 50 people who had attended a meeting 

of the APA in Dubbo. This was after ‘a series of scandals, including massacre’,58 and 

objectionable behaviour of the judge in the Borroloola case.59 Gibbs had mistakenly 

 
52 See Marilyn Lake, ‘Women’s International Leadership’ in Damousi et al (2014) 71. 

53 For more on this, see de Costa (2006a). On Indigenous Australian petitions more generally, see Ann Curthoys 
and Jessie Mitchell, ‘“Bring this paper to the Good Governor”: Aboriginal Petitioning in Britain's Australian 
Colonies’ in Saliha Belmessous (ed), Native Claims: Indigenous Law against Empire, 1500-1920 (OUP, 2012), 182. 

54 de Costa notes that the exact figure is contested, but even if it was in the range of the lower figure of 1800, ‘it 
was certainly a significant proportion’ of the Aboriginal population of the time (de Costa (2006a), 679).  

55 It was not until 80 years later that the petition was presented to the Crown. See Timna Jacks, ‘Queen Accepts 
Petition for Aboriginal Rights 80 Years On’, Sydney Morning Herald, 4 October 2014, 
https://www.smh.com.au/politics/federal/queen-accepts-petition-for-aboriginal-rights-80-years-on-20141003-
10ksh6.html#:~:text=It%20has%20been%20an%2080,Parliament%20to%20help%20address%20injustices. 
(Accessed 18 August 2020). 

56 ‘Our Ten Points’, The Australian Abo Call: The Voice of the Aborigines (Sydney, April 1938) 
https://aiatsis.gov.au/sites/default/files/catalogue_resources/r000006632049n1p1.pdf (Accessed 28 October 
2021). ‘The Australian Abo Call’ was a newspaper edited by Jack Patten, one of the leaders of the APA.  

57 For more on the Indigenous activism of the 1920s and 1930s in Australia, see Fiona Paisley ‘Federalising the 

aborigines? Constitutional reform in the late 1920s’ (1998) 29 Australian Historical Studies 248.  

58 Fiona Paisley, Glamour in the pacific: Cultural Internationalism and Race Politics in the Women’s Pan-Pacific (University of 

Hawai’i Press, 2009) 87. 

59 Fiona Paisley ‘An Echo of Black Slavery: Emancipation, Forced Labour and Australia in 1933’ (2014) 45:1 
Australian Historical Studies 103. See also Marilyn Lake, Faith: Faith Bandler, Gentle Activist (Allen and Unwin, 2002), 

55; Lake (2014) 84.  

https://www.smh.com.au/politics/federal/queen-accepts-petition-for-aboriginal-rights-80-years-on-20141003-10ksh6.html#:~:text=It%20has%20been%20an%2080,Parliament%20to%20help%20address%20injustices.
https://www.smh.com.au/politics/federal/queen-accepts-petition-for-aboriginal-rights-80-years-on-20141003-10ksh6.html#:~:text=It%20has%20been%20an%2080,Parliament%20to%20help%20address%20injustices.
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believed that the League’s mandate system extended to Indigenous peoples in the 

Northern Territory of Australia.60 She therefore wrote to the League to protest against 

the ‘ill treatment of the Aborigines throughout Australia’ and particularly in the 

Northern Territory.61 Paisley writes of Gibb’s letter that ‘if the federal government was 

required to report to the League concerning its mandated territories, then Aboriginal 

people in Australia should also be brought under international scrutiny’.62 The letter 

read, ‘We appeal to you in the interest of the downtrodden natives to exercise your 

mandated authority in the cause of justice’. Enclosed with the letter was a report from 

that meeting of the APA, which noted that Australia’s treatment of ‘Aborigines’ was 

incurring ‘the contempt of the civilised nations of the world’.63  

The League of Nations official who dealt with the letter simply noted on the 

file that ‘I don’t think any action is possible or desirable’.64 But again, Gibbs’s appeal 

shows an approach that is three things: first, it is very legalistic; second, it is a clear 

example of an appeal ‘to the international’, and to law, to resist state violence; and 

third, through its invocation of the language of civilisation and mandate, uses the 

language and concepts of international law at the time. In these ways, the appeals by 

Gibbs and Fernando are very similar (although the significant differences – in form, 

timeframe, and location and experience of author – may initially elide these 

similarities).   

 

2.2 TW Ratana and Pita Moko 

In September 1924, two Māori leaders – TW Rātana and Pita Moko – met with an 

official of the League of Nations, JV Wilson.65 The delegation was bringing Māori 

concerns over land in New Zealand, and a claim that the Treaty of Waitangi had been 

violated. Rātana and Moko requested to meet with the secretary general of the League, 

but were informed that he was ‘not authorised to communicate with requests other 

than those emanating from or transmitted by the Government of a member state’.66 

Moko was ‘congenial’ but repeated his request for a short meeting; this was refused.67 

It appears that the case was not accepted for further consideration.  

 
60 Paisley (2012) 166; Lake (2002) 55.  

61 Gibbs to President, League of Nations, 4 July 1938, Political Section 1/34895, ILO archives, as cited by Lake 
(2014) 84. 

62 Paisley (2012) 166. 

63 Ibid. 

64 See Lake (2014) 85. 

65 Tracey Banivanua Mar, Decolonisation and the Pacific: Indigenous Globalisation at the ends of Empire (CUP, 2006) 86. 

66 Ibid. 

67 Ibid. 
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The meeting at the League had followed another attempted meeting in 

London, where Rātana had tried to present King George V with a petition of 34,759 

Māori signatures, detailing ‘breaches of the Treaty of Waitangi’ and calling for a 

commission of inquiry.68 Rātana and his party were, however, ‘ignored’ and ‘badly 

treated’ in London, with the Prince of Wales refusing their gifts and petition.69 Rātana 

‘said that in his international delegation to the King of Great Britain and the League 

of Nations, he had been treated as a beggar.’70 Although Rātana was not able to meet 

with any dignitaries or authorities in London or Geneva, the petition did persuade the 

New Zealand government to set up a commission of inquiry into land confiscations 

(the Sim Commission).71 

In this appeal, we see similarities with the cases of Fernando and Gibbs. First, 

there is a move from an earlier appeal to the imperial power to a focus on the 

possibility of the international organisation. Second, there is an appeal to law – to 

Treaty, breaches of laws governing sovereign relationships, and a remedy of a 

commission of inquiry – to ameliorate state violence.  

 

2.3 Deskaheh 

Deskaheh was the Hereditary Chief of the Six Nations in Turtle Island and arrived in 

Geneva in 1923 to petition the League of Nations on the subject of conflict between 

the Six Nations and the dominion of Canada.72 This conflict included Canada having 

lost significant money from Six Nations Trust Funds through unauthorised 

investments; and, in December 1922, a three-day raid of the Grand River territory by 

the Royal Canadian Mounted Police.73  

Previously, Deskaheh had travelled to London in 1921 to appeal to the English 

authorities; and had penned a petition to King George V, which demanded that ‘the 

 
68 Ibid. 

69 Ibid. 

70 Ibid. 

71 David V Williams, ‘Constitutional Traditions in Māori Interactions with the Crown’ (2014) 12 New Zealand Journal 
Public and International Law 231, at 252. 

72 Several accounts of Deskaheh’s appeals to the League of Nations are helpful: see Beverley Jacobs, International 
Law/ The Great Law of Peace (LLM Thesis, 2000), particularly Chapter Three; Bhatia (2012); Young (2019); Lorca 
(2014); Grace Woo, ‘Canada’s Forgotten Founders: The Modern Significance of the Haudenosaunee (Iroquois) 
Application for Membership in the League of Nations’ (2003) 1 Law, Social Justice & Global Development Journal 1; 
Yale Belanger, ‘The Six Nations of the Grand River Territory’s Attempts at Renewing International Political 
Relationships, 1921-1924’ (2007) 13:3 Canadian Foreign Policy Journal 29; Ronald Niezen, The Origins of Indigenism: 
Human Rights and the Politics of Identity (UCP, 2003) particularly Chapter Two; Douglas Sanders, ‘The Legacy 
of Deskaheh: Indigenous Peoples as International Actors’ in Cynthia Price (ed), The Human Rights of Indigenous Peoples 
(Transnational Publishers, 1998) 73. 

73 Woo (2003) 7. 
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Monarchy respect past treaties intended to safeguard Six Nations sovereignty’.74 It was 

dismissed by then Colonial Secretary Winston Churchill, as being within the exclusive 

competency of Canada.75 Finding no support in these appeals to the British, Deskaheh 

turned his attention to the international. In a document written in London as he was 

on his way to the League, Deskaheh addresses the British, to those ‘who care to know’. 

He argues that ‘if we have no special claim on British justice … as we believed we 

had… we have a special right at Geneva’.76  

While the Six Nations were not a member of the League, under Article 11 of 

the League Covenant, if Deskaheh could gain the support of a League Member, the 

question of the conflict between the Six Nations and Canada could be heard by the 

League. In 1922, Deskaheh travelled to Washington, together with the lawyer for the 

lawyer for the Six Nations (who was versed in international law), and successfully 

appealed to the Netherlands to bring their cause to the League, ‘on the strength of the 

centuries old relations’ between the Dutch and the then Five Nations.77 The Six 

Nations therefore used this as an opportunity to renew their sovereign relationship 

with the Dutch. 

Deskaheh then travelled to Geneva via London, using a Six Nations 

Confederacy passport, which had been issued after the Canadian government refused 

his travel papers.78 The use of Indigenous passports is a practice adopted by 

Indigenous nations to ‘enact their sovereign prerogative and insist on the recognition 

of their sovereignty’.79 In all these ways – the application to the League, the use of an 

Iroquois passport, and the request to the Dutch – we see the Six Nations asserting and 

practicing their sovereignty and demanding legal relationships based on that 

sovereignty.  

On arriving to the League, Deskaheh attempted to ‘register with the League 

several strips of wampum representing treaties his ancestors had concluded… he said 

‘here are the agreements… you can see that at the end hangs a black and white fringe. 

This means that the agreement was concluded in accordance with the law’.80 The 

Wampum signified the relationship with the British, which the Six Nations maintained 

 
74 Belanger (2007) 29. 

75 Bhatia (2012) 164. 

76 Deskaheh, ‘Chief Deskaheh tells why he is over here again’ (1923) 7-8. 

77 Bhatia (2012) 165. 

78 Woo (2003) 7. 

79 Sara Dehm, ‘Passport’ in Jessie Hohmann and Daniel Joyce (eds.), International Law’s Objects (OUP, 2018) 342, at 
353. 

80 Richard Veatch Canada and the League of Nations (University of Toronto Press, 1975), 95. 
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were allies rather than an imperial master.81 Yet as Ruth Buchanan and Jeffery Hewitt 

have written, there has been a practice of ‘recognising treaties inked on paper while 

failing to accept wampum … as a record of agreements reached between sovereigns’.82 

Nonetheless, Deskaheh’s reliance on the Wampum and his articulation of its 

significance is important in considering Deskaheh’s calls as a moment of Indigenous 

international law. Here, Deskaheh is invoking the creation of treaties, in accordance 

with law, as evidence of a practice of Indigenous law-making at the international level. 

Moreover, he is asserting Iroquois treaty practice of the Wampum, rather than British 

or European practices. 

The Netherlands ultimately declined to take the matter further, but Deskhaeh 

again found states willing to place the matter to the League. Ireland, Panama, Persia 

and Estonia wrote jointly to the President of the Assembly, to request a new petition 

be placed before the League. At this point, Article 17 of the League’s Covenant was 

invoked, which addressed conflicts between Members of the League and ‘non-

Member states’. In August 1923, the Six Nations appeal was distributed to all members 

of the Council of the League.83 This took the form of a letter to Eric Drummond, 

entitled ‘The Redman’s Appeal for Justice’. The Six Nations stated that they were a 

state ‘within the purview and meaning of Article 17’ but were not presently a member 

of the League, and that they were notifying the League of a ‘dispute and disturbance 

of the peace’ between the ‘State of the Six Nations’ and ‘the British Empire and 

Canada’.84 The Appeal continues:  

 
The six nations now are, and have been for many centuries, organised and self-
governing peoples, respectively, within domains of their own, and united in the oldest 
League of Nations, the League of the Iroquois, for the maintenance of mutual peace; 
and that status has been recognised by Great Britain, France, and the Netherlands … 
by the United States of America, and by the Dominion of Canada…85  

 

In this way, the Six Nations were relying on the treaties that they signed with these 

countries as evidence of ‘their status and position as an Independent State’.86 As Arnolf 

Becker Lorca has noted, this petition ‘reads as an accurate articulation of the central 

elements required in order to be admitted to the League of Nations.’87 Ultimately, 

 
81 Woo (2003) 4, 6; see also Deskhaeh (1923) 3. 

82 Ruth Buchanan and Jeffery G Hewitt, ‘Treaty Canoe’, in Hohmann and Joyce (eds.) (2018) 491, 493. 

83 Lorca (2014) 522. 

84 Deskaheh, ‘The Redman’s Appeal for Justice’ (1923) 1. 

85 Ibid, 3. 

86 Ibid, 2. 

87 Lorca (2014) 522. 
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however, pressure from Canada and Britain meant that the issue fell off the League of 

Nations agenda.88  

Later, Deskaheh described what he was attempting to do as ‘I am the speaker 

of the Council of the Six Nations, the oldest League of Nations … It is a League which 

is alive and intends … to defend the rights of the Iroquois to live under their own 

laws…’.89 Here, Deskaheh clearly articulates the jurisdiction of the Iroquois, and 

compares the Six Nations with the League of Nations. In his appeal to the League, 

Deskaheh and the Six Nations are asserting their own sovereignty and their sovereign-

to-sovereign relationships – and in doing so, asserting an Indigenous international law.  

 

3     Indigenous Appeals to the League: Legal Relationality with Other Polities 

These four Indigenous appeals to the League are diverse, but each one articulates – 

and relies upon – an understanding of law and legal relationality with other legal 

entities. In the cases of Rātana and Moko and of Deskaheh, there is a strong sense of 

sovereignty and legal relationship as the basis for these appeals; in the Australian cases, 

there is an appeal for direct legal intervention for protection. This difference is likely 

explicable by the presence in Aotearoa and Turtle Island of treaties, rather than the 

terra nullius and denial of sovereignty by the British in Australia. Nonetheless, all 

appeals show the importance of Indigenous understandings of law, internationalism, 

and legal relationships. 

In this section, I want to make some observations about what Indigenous 

appeals at the League show us about the ways Indigenous international law moves 

through both space(s) and time(s). I will then consider what these appeals to the 

League tell us about a relationship between Indigenous and other international legal 

orders. As Tracey Banivanua Mar has noted, Indigenous appeals to the League ‘offer 

glimpses of deeper conceptual undertows. In these moments were compressed longer 

histories during which Indigenous peoples formulated and connected their own, often 

local visions of independent futures, internationally and across borders’.90 In this 

section, I try to shed greater light on some of these undertows of longer histories, 

connectivity, and internationalisation.  

 

 

 
88 It is worth noting that in 1931 (after Deskaheh’s death), the Confederacy of the Six Nations applied to the 
permanent court of international justice to hear a case against the US and UK. This application was dismissed. See 

https://www.icj-cij.org/files/permanent-court-of-international-justice/serie_E/English/E_08_en.pdf 

89 Deskaheh, ‘Last Speech of Deskaheh’, Address on WHAM Radio (March 10, 1925), reproduced at 
http://rochester.indymedia.org/node/878 (accessed 9 September 2020). 

90 Mar (2006) 85. 

https://www.icj-cij.org/files/permanent-court-of-international-justice/serie_E/English/E_08_en.pdf
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3.1 Spaces 

First, the Indigenous appeals to the League show Indigenous legal activism, which 

moves in and through different legal spaces – across empire and dominion, so-called 

domestic law, and a nascent European-led international law. This shows a richness of 

Indigenous internationalism: it involves relationships between Indigenous 

communities; of the Indigenous and the state; the Indigenous and the empire; the 

Indigenous and ‘the international arena’ generally; and the Indigenous and particular 

international institutions. Indigenous internationalism, and Indigenous practices of 

international law, are complex and operate at a multitude of registers.  

In each of these four cases, we see intricate interactions between entities, none 

of which have nation-statehood in the same way that we appreciate today. Indigenous 

communities, the dominions (of Australia, New Zealand and Canada), and the imperial 

power of the United Kingdom, are all entities other than states, attempting to mediate 

their relationships through a novel international structure. As Megan Donaldson has 

pointed out, at the League there was a ‘flux within and between concepts like 

sovereignty, statehood, recognition, and admission to the League’.91 This reality of 

relationships without statehood provides two major opportunities. The first is a 

possibility for Indigenous justice claims to be heard by ‘the international’, without a 

need for statehood and instead decoupling nationhood and statehood; but the second 

is for non-state entities like dominions to gain greater power, through emphasising 

their state-like qualities. These opportunities are reasonably oppositional – one does 

not view statehood as a necessary prerequisite, while the other aspires to it – but we 

see both at the League. 

As we have seen in the above, Indigenous appeals to the League show a move 

away from previous Indigenous practices of petitioning the imperial, and predates 

Indigenous appeals to the state. Mar has written that ‘possibly the most significant 

thing that had happened for Indigenous peoples in the formation of the League of 

Nations was the provision of a global space. Here was a world stage on which imperial 

relations could be spotlighted, scrutinised and even directed in unprecedented ways’.92 

Indigenous peoples have long appealed to a ‘higher authority’ for justice claims and ‘in 

order to restrain colonial and national authorities and to have their claims heard’.93 The 

League is an important moment of this ‘higher authority’, representing a new 

internationalism (rather than the imperial space of prior times). At the League, we see 

 
91 Megan Donaldson, ‘The League of Nations, Ethiopia, and the Making of States’ (2020) 11(1) Humanity 6. See 
also Martin Clark, ‘A Conceptual History of Recognition in British International Legal Thought’ (2017) 87:1 British 
Yearbook of International Law 18. 

92 Mar (2006) 87. 

93 De Costa (2006b) 3. 
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the possibility of Indigenous justice appeals being heard by an international institution. 

There is a possibility of Indigenous membership of the League (in Deskaheh’s bid), or 

League intervention (in Gibbs’s request), or another form of international assistance 

(in Fernando’s view).  

However, for the dominions, League membership increased their status94 and 

could be used to bootstrap these entities into independence. For example, this can be 

seen in the case of Deskaheh: Canada was using its membership of the League to claim 

nation-statehood, assert its own sovereignty, and emphasise its state-like qualities, 

rather than its dominion status.95 Thus, there was a ‘making of the nation-state of 

Canada and the simultaneous attempts at unmaking Indigenous nations of this 

territory’, which was ‘the violent underbelly of that nation-building exercise’.96 Canada 

attempted to use the League as a tool to question and undermine Indigenous 

sovereignty claims to bolster their own sovereignty, nationhood, and independence. 

Yet, at the same time, Indigenous nations also reiterated their sovereignty through the 

League. 

In the Australian case, it has been noted that ‘in a real sense, Australia came of 

age in the League of Nations’.97 In 1919, Australia was a ‘foundation member of the 

League as a self-governing colonial federation’, with the Paris Peace Conference being 

the first time Australia ‘moved into international politics outside the confines of the 

British Empire’.98 By the time the League ended in 1939, Australia ‘was seen by the 

world community as a sovereign, independent state’.99 Nonetheless, there were 

‘blurred edges’ in Australia’s interactions with the British Empire at the League,100 and 

the status of dominion in these League years meant that Australia inhabited a ‘half-

world between the colonial and independent mentalities’.101 Membership of the League 

assisted greatly in moving Australia towards a more independent status. 

Moreover, there was an ability to obfuscate the responsibilities towards 

Indigenous peoples of the dominion, the imperial power, and the international level. 

McMillan and I have written about the space for denial of responsibility which is 

 
94 See Fiona Paisley, ‘Citizens of Their World: Australian Feminism and Indigenous Rights in the International 
Context, 1920s and 1930s’ (1998) 58:1 Feminist Review 66 at 73. 

95 See Veatch (1975).  

96 Buchanan and Hewitt (2018) 496. 

97 W. J. Hudson, Australia at the League of Nations (Sydney University Press, 1980) 3. 

98 Ibid. 

99 Ibid. 

100 Ibid, 7. 

101 Ibid, 13. For more on the dominion status of Australia and its links to international law see Cait Storr, 
‘“Imperium in Imperio”: Sub-Imperialism and the Formation of Australia as a Subject of International Law’ (2018) 

19:1 Melbourne Journal of International Law 335. 
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created by both the Australian settler-state and the British imperial power, who (to this 

day) are both able to emphasise the culpability of the other entity and deny their own 

responsibilities towards Indigenous peoples.102 In these cases at the League, we see a 

similar situation. We repeatedly see Britain denying any responsibility – think of 

Churchill dismissing Deskaheh’s petition or the Prince of Wales refusing Rātana and 

Moko’s petition – and attempting to place the responsibility onto the dominions. 

Meanwhile, the League structure permits the return of the Indigenous justice claims 

to the internal affairs of the dominions rather than the international level. There is a 

simultaneous space for denial of responsibility.  

Ultimately, Indigenous appeals to the League also show the ascendancy of 

what would become a challenging obstacle for Indigenous peoples: statehood. At the 

League, statehood gains momentum and the version of state-centric international law, 

as we are familiar with, is normalised – with the result being that Indigenous 

international justice claims are denied. Arnulf Becker Lorca has shown that the 

activism of semi-peripheral actors at the League was integral to statehood becoming 

central to international law, as they challenged the standard of civilisation in favour of 

statehood.103 However, the major victim of this pivot were Indigenous actors (he 

particularly cites Deskaheh), who were unable to claim statehood.104 Similarly, Yale 

Belanger points out that: 

 
citing international political membership in the form of historic treaties and political 
covenants was no longer sufficient to guarantee recognition of … sovereignty… the 
post-Westphalia League of Nations was moving to secure a hegemonic global political 
system of nations represented by states, while simultaneously distancing itself from 
the concerns of what would later come to be acknowledged as the international 
community of Indigenous peoples.105 

 

We can see this clearly through the examples of Indigenous appeals at the League: 

Fernando, Gibbs, Rātana and Deskaheh all were denied the claims they were seeking. 

Statehood closed off the possibility of justice for Indigenous parties. Yet the League 

was an important moment precisely because there was another possibility: there was 

not a clear emphasis on statehood as we understand it today, and indeed, the League 

could well have accepted Indigenous groups as members without statehood – but it 

chose not to.  

 
102 Mark McMillan and Sophie Rigney, ‘Race, Reconciliation and Justice in Australia: From Denial to 
Acknowledgement’ (2018) 41:4 Race and Ethnic Studies 759. 

103 Lorca (2014). On the standard of civilisation generally, see Ntina Tzouvala, Capitalism as Civilisation: A History of 
International Law (CUP, 2020). 

104 Ibid. 

105 Belanger (2007) 40. 
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The League was also important for Indigenous peoples because the provision 

of a global space allowed solidarity and shared consciousness between Indigenous 

groups. Mar points out that the League’s ‘Wilsonian Moment’, ‘with its language of 

self-determination’, was ‘deceptively imperial and conservative’ because it ensured that 

the League ‘remained closed to many colonised peoples’ (Rātana being a prime 

example).106 Nonetheless, ‘many colonised and Indigenous peoples would take 

seriously Wilson’s and the League’s rhetoric ensuring that this supranational space 

would also be an Indigenous one’.107 During this time, and in moving across these 

spaces, Indigenous peoples forged ‘new collective identities and consciousness, and 

new expressions of long-held counter-hegemonic world views’.108 In future decades, 

this would become integral to the United Nations Working Group and the eventual 

drafting of the United Nations Declaration on the Rights of Indigenous People.109    

 

3.2 Times 

Just as we see Indigenous international law moving through these various spaces, we 

also can understand Indigenous international law as something which moves through 

different times. The Indigenous appeals at the League of Nations should be 

conceptualised as not an aberration, but rather, as a particular moment in a long, 

vibrant practice of Indigenous international law. The continuities of Indigenous global 

diplomacy are well established,110 but I would argue that this should be properly 

understood not only as a matter of diplomacy, international relations, politics, or of 

Indigenous rights that are being asserted – but practices of law and legal relationality. 

As set out above, Indigenous international law has existed for millennia. It also 

continues to this day. 

To understand the continuities of Indigenous international law, we could look 

to any number of contemporary examples. Most obviously would be the many 

examples of complaints lodged by Indigenous people to the United Nations Human 

Rights Committee, under the optional protocol to the International Covenant on Civil 

 
106 Mar (2006) 88. For another reading on the ‘Wilsoninan moment’, see Adom Getachew, Worldmaking After Empire: 
The Rise and Fall of Self-Determination (PUP, 2019) particularly Chapter Two, where it is argued that Wilson and Jan 
Smuts claimed the language of self-determination and repurposed it ‘in ways that supported unequal integration 
and preserved a structure of racial hierarchy within the league’ (40).  

107 Mar (2006) 88. 

108 Ibid, 85. 

109 Aileen Moreton-Robinson, ‘Virtuous Racial States: The Possessive Logic of Patriarchal White Sovereignty and 
the United Nations Declaration on the Rights of Indigenous Peoples’ (2011) 20:3 Griffith Law Review 641 at 642; 
Jacobs (2000); see also Megan Davis, ‘Indigenous Struggles in Standard-Setting: The United Nations Declaration 
on the Rights of Indigenous Peoples’ (2008) 9:2 Melbourne Journal of International Law 439. 

110 De Costa 2006b. 
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and Political Rights (ICCPR).111 One such case is the recent complaint of the ‘Torres 

Strait Eight’, alleging that the Australian government is breaching their ICCPR rights 

to culture, family, and life, due to inaction on climate change.112 The Australian 

government has sought to have this complaint dismissed.113 Hence, while the United 

Nations remains very much driven by the actions and rights of states, there is now 

some provision to hear the complaints of individuals, which may include Indigenous 

individuals communicating on matters that affect their community. In this respect, 

there is perhaps some improvement from the days of the League of Nations, where 

Fernando, Gibbs, Rātana and Moko and Deskaheh found no possible relief. 

Nonetheless, these examples can arguably be seen as Indigenous people using the 

systems and structures established by a supposedly hegemonic ‘international law’, 

rather than engaging their own laws and legal understandings to speak to these 

structures, as the case would be with a practice of Indigenous international law. I want 

to therefore focus briefly on one current Australian case: the Uluru Statement from 

the Heart and the processes that lead to it. This is a useful example because, like the 

cases at the League of Nations, it shows Indigenous articulations of law and legal 

relationality with other entities (in this case, the state of Australia) and shows how 

Indigenous communities use these legal understandings to mediate relationships both 

with each other and the state.  

In May 2017, 150 Indigenous people from around Australia gathered together 

near Uluru on Anangu land (in central Australia), as part of a ‘National Constitutional 

Convention’ which would conceptualise and demand a new relationship between 

Indigenous communities and the Australian state. This was in response to a national 

debate (which had been occurring for over a decade) about whether and how to 

‘recognise’ Aboriginal and Torres Strait Islander people peoples in the Australian 

Constitution. The Uluru Convention followed a process of regional dialogues that 

occurred around Australia in 2016-17. Together, the dialogues and the Convention 

constituted ‘the most proportionately significant consultation process that has even 

been undertaken with First Peoples’ in Australia.114 At the end of the Convention, 

delegates issued the ‘Uluru Statement from the Heart’, which calls for three things: a 

 
111 On such complaints procedures, see Sarah Pritchard (ed.), Indigenous Peoples, the United Nations and Human Rights 
(Federation Press, 1997) particularly Part III. 

112 ClientEarth, ‘Climate threatened Torres Strait Islanders bring human rights claim against Australia’, 
https://www.clientearth.org/latest/press-office/press/climate-threatened-torres-strait-islanders-bring-human-
rights-claim-against-australia/ (accessed 12 May 2019). 

113 Katherine Murphy, ‘Australia asks UN to dismiss Torres Strait Islanders' claim climate change affects their 
human rights’ The Guardian, https://www.theguardian.com/australia-news/2020/aug/14/australia-asks-un-to-
dismiss-torres-strait-islanders-claim-climate-change-affects-their-human-rights (accessed 14 August 2020). 

114 Referendum Council, 30 June 2017 Final Report of the Referendum Council 10. 

https://www.clientearth.org/latest/press-office/press/climate-threatened-torres-strait-islanders-bring-human-rights-claim-against-australia/
https://www.clientearth.org/latest/press-office/press/climate-threatened-torres-strait-islanders-bring-human-rights-claim-against-australia/
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constitutionally-enshrined Voice to Parliament, to put forward Aboriginal and Torres 

Strait Islander views on legislation that would affect them, and to monitor the use of 

particular sections of the Constitution; the establishment of a Makarrata Commission 

to oversee a process of Treaty or agreement-making; and a Truth-Telling process. This 

is a deliberately sequenced set of reforms, of Voice, Treaty and Truth.115 In a move 

that is reminiscent of Anthony Martin Fernando’s appeal to the Swiss people (rather 

than the League itself), the Uluru Statement was issued to the Australian people rather 

than the government or parliament.116 The Uluru Statement from the Heart is not 

without dissenters. For example, Mark McMillan has articulated a concern that the 

Uluru process and Statement flattened multiple Indigenous sovereignties into a 

singular ‘collective’ sovereignty.117 Some delegates left the Uluru Convention, 

articulating concerns about sovereignty and a preference to push for a treaty rather 

than constitutional reform.118 Such multiplicity of views is understandable, and does 

not detract from the fact that the Uluru Convention can be understood as an example 

of Indigenous international law-making (just as complete unanimity is not expected in 

other international legal systems).   

The Uluru Statement from the Heart – concerned, as it is, with Australian 

Constitutional change – is generally considered as a matter of domestic public law, 

rather than international law.119 However, recalling my definition of Indigenous 

international law as the laws that Indigenous communities create and practice, to 

mediate their relationships to other communities and political structures, I would argue 

that properly understood, the Convention and the Uluru Statement are also matters of 

Indigenous international law-making, in at least three registers. First, the Dialogues 

and the Convention show multiple Indigenous jurisdictions meeting and engaging in 

acts of diplomacy and law-making. These jurisdictions engaged in negotiation and 

 
115 For the importance of the sequencing of Voice, Treaty, Truth, see Dani Larkin and Amy Maguire, ‘Lidia Thorpe 
wants to shift course on Indigenous recognition. Here’s why we must respect the Uluru Statement’ 8 July 2020 The 
Conversation https://theconversation.com/lidia-thorpe-wants-to-shift-course-on-indigenous-recognition-heres-

why-we-must-respect-the-uluru-statement-141609 (accessed 8 July 2020). 

116 Megan Davis, ‘The Long Road to Uluru’, (2018) 60 Griffith Review 13. 

117 Mark McMillan, ‘Who Was Silenced at Uluru?’, in After Uluru: Australia's Politics of Contempt Threatens the Soul of 
the Nation, ABC Religion and Ethics (24 November 2017) https://www.abc.net.au/religion/after-uluru-australias-
politics-of-contempt-threatens-the-soul-o/10095186 (accessed 11 October 2021). 

118 NITV, ‘We Won’t Sell Out Our Mob: Delegates Walk out of constitutional recognition forum in protest’ 25 
May 2017 https://www.sbs.com.au/nitv/nitv-news/article/2017/05/25/breaking-delegates-walk-out-
constitutional-recognition-forum-protest (accessed 11 October 2021). 

119 See e.g. Megan Davis and Sean Brennan, First Peoples in Cheryl Saunders and Adrienne Stone (eds) The Oxford 
Handbook to the Australian Constitution (Oxford University Press, 2018) 27. For an example of work that examines 
Uluru with reference to international law and also to the League of Nations, see Antony Anghie, ‘Race, Self-
Determination and Australian Empire’ (2018) 19:2 Melbourne Journal of International Law 423. For a piece that 
considers Uluru as a matter of ‘public law pluralism’, see Dani Larkin and Kate Galloway, ‘Uluru Statement from 

the Heart: Australian Public Law Pluralism’ (2018) 30:2 Bond Law Review 335. 

https://theconversation.com/lidia-thorpe-wants-to-shift-course-on-indigenous-recognition-heres-why-we-must-respect-the-uluru-statement-141609
https://theconversation.com/lidia-thorpe-wants-to-shift-course-on-indigenous-recognition-heres-why-we-must-respect-the-uluru-statement-141609
https://www.abc.net.au/religion/after-uluru-australias-politics-of-contempt-threatens-the-soul-o/10095186
https://www.abc.net.au/religion/after-uluru-australias-politics-of-contempt-threatens-the-soul-o/10095186
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settlement to determine the form and content of the Uluru Statement. The invitation 

list for participation in the Regional Dialogues was based on a formula to ensure 60 

per cent of participants came from First Nations traditional owner groups, because ‘It 

was important … for the legitimacy of the process, that the decision-making was led 

by the cultural authority of the country – the traditional owners of the First Nations’.120 

In this way, we can see how law and protocol guided the relationships between 

Indigenous communities – a practice of Indigenous international law.  

Secondly, the particular calls for Voice, Treaty, and Truth are further 

demonstrations of Indigenous international law-making, with the need for a treaty with 

the state to be negotiated and ratified and justice processes of truth to be undertaken. 

And thirdly, the Statement itself is firmly grounded in Indigenous concepts of 

sovereignty, jurisdiction, and justice. We can therefore look to the Statement for 

greater understanding of the conceptual underpinnings of Indigenous international 

law. The Statement commences with an articulation of Indigenous sovereignty:  

 
Our Aboriginal and Torres Strait Islander tribes were the first sovereign Nations of 
the Australian continent and its adjacent islands, and possessed it under our own laws 
and customs. This our ancestors did, according to the reckoning of our culture, from 
the Creation, according to the common law from ‘time immemorial’, and according 
to science more than 60,000 years ago. This sovereignty is a spiritual notion: the ancestral tie 
between the land, or ‘mother nature’, and the Aboriginal and Torres Strait Islander peoples who were 
born therefrom, remain attached thereto, and must one day return thither to be united with our 
ancestors. This link is the basis of the ownership of the soil, or better, of sovereignty. It has never 
been ceded or extinguished, and co-exists with the sovereignty of the Crown.121 

 

This statement does (at least) two things. First, it demonstrates that the relationship 

between the state and Indigenous peoples is not solely a matter of domestic public 

law, but rather a relationship of multiple sovereigns, whose relationship requires some 

mediation: in this way, we can consider this as a matter of international law. Secondly, 

this sovereignty is distinct from the understanding offered by European international 

law. The sovereignty articulated in the Uluru Statement aligns with what Aileen 

Moreton-Robinson has stated: ‘Our sovereignty is embodied, it is ontological (our 

being) and epistemological (our way of knowing), and it is grounded within complex 

relations derived from the intersubstantiation of ancestral beings, humans and land. In 

this sense, our sovereignty is carried in the body’.122 This understanding of sovereignty 

– as grounded in the connection between body, land, ancestors, and creator spirits – 

 
120 Megan Davis, ‘The Long Road to Uluru’ (2018) 60 Griffith Review 13-32, 41-45. 

121 Uluru Statement from the Heart, 26 May 2017 (emphasis added). 

122 Aileen Moreton-Robinson, ‘Introduction’ in Moreton-Robinson (2007) 1. For a similar articulation in the 

context of Turtle Island, see Jacobs (2000) 136-40; see generally the work of John Borrows. 
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is a far cry from the Eurocentric notion of sovereignty as connected to possession of 

territory.123  

It is also important to note that this articulation of sovereignty draws heavily 

on the concept of sovereignty as advocated for in the Western Sahara Case. In his 

separate Opinion, Vice-President Ammoun affirmatively referred to the advocacy of 

the representative of Zaire, Nicholas Bayona-Ba-Meya, that the concept of sovereignty 

was best understood as ‘a spiritual notion: the ancestral tie between the land, or 

‘mother nature’, and the man who was born therefrom, remains attached thereto, and 

must one day return thither to be united with his ancestors. This link is the basis of 

the ownership of the soil, or better, of sovereignty.’124 As Vice-President Ammoun 

noted, this view is ‘a condemnation of the modern concept’ of sovereignty, which 

linked sovereignty to a population regarded as ‘civilised’ and as possessing a ‘Western’ 

political organisation.125 This view was then relied upon by Judge Brennan and Judge 

Toohey in their opinions in the Mabo case in the High Court of Australia, which 

recognised that terra nullius was a legal fiction in Australia.126 The application of this 

view and quote in the Uluru Statement is thus a sophisticated juridical movement. This 

quote moved from being articulated in advocacy against an entrenched position on 

sovereignty and terra nullius, to itself being an accepted position in both international 

and domestic Australian law. It was then applied in the Uluru Statement to reiterate 

Indigenous sovereignty, both by applying the view of the High Court but also 

challenging the entrenched political view of the sovereignty of the Australian state.  

In these ways, the Uluru Convention and Statement can therefore be 

understood as an example of Indigenous internationalism and Indigenous 

international law-making, being practiced in a move to demand a new relationship with 

the state. Eddie Synot has written that the Uluru Statement is ‘both a refusal and an 

invitation’.127 The Statement crystallises the refusal of Indigenous peoples in Australia 

 
123 For more on the relationship between sovereignty and possession, see Aileen Moreton-Robinson, The White 
Possessive: Property, Power and Indigenous Sovereignty (UMP, 2015). Taking the words of the Statement together with the 
painting which surrounds the Uluru Statement on the official canvas gives a further depth to the understandings 
of law and sovereignty articulated. This is outside the scope of this article, but for more on the painting and its 
relationship to law, see Thomas Mayor, Finding the Heart of the Nation: The Journey of the Uluru Statement towards Voice, 
Treaty and Truth (Hardie Grant 2019) 12; Stephen Fitzpatrick, ‘A Fresh Canvas for Indigenous Politics’ (May 2019) 
The Monthly https://www.themonthly.com.au/issue/2019/may/1556632800/stephen-fitzpatrick/fresh-canvas-
indigenous-politics#mtr (accessed 26 October 2021). For more on Australian Indigenous petitions and the 
paintings that accompany the words, see de Costa (2006a). 

124 Western Sahara Case (1975) ICJ Reports 12, Separate Opinion of Vice-President Ammoun, 85-6. 

125 Ibid, 86. 

126 Mabo v Queensland (No 2) (1992) per Judge Brennan [40]-[41] and Judge Toohey [19]. 

127 Eddie Synot, ‘Arresting the Tide of History: The Uluru Statement from the Heart’, 29 January 2020, TWAILR: 
Reflections, https://twailr.com/arresting-the-tide-of-history-the-uluru-statement-from-the-heart/ (accessed 29 

January 2020). 
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https://www.themonthly.com.au/issue/2019/may/1556632800/stephen-fitzpatrick/fresh-canvas-indigenous-politics#mtr
https://twailr.com/arresting-the-tide-of-history-the-uluru-statement-from-the-heart/


TWAIL Review, Issue 2 (2021) ~ Rigney, ‘Indigenous International Law at the League of Nations’  

 

 

148 

 

to be merely symbolically recognised in the nation’s Constitution, but it simultaneously 

invites the Australian people to ‘walk with us … for a better future’.128 This is an 

intricate move that involves standing firm in Indigenous sovereignty, while inviting a 

more fulsome relationship with the Australian state and citizenry. We see 

reverberations of the Indigenous appeals at the League in this current example; we see 

the ways in which Indigenous communities create and practice laws to govern their 

relationships with other political entities. In the next section, I want to consider what 

all of the above means for the structure of international law, and the relationships 

between Indigenous, European, and other modes of international law. I draw on ideas 

of listening (or hearing), complexity, and relationship to assist in this analysis.  

 

4 Indigenous and Non-Indigenous International Laws 

As we have seen, these appeals by Fernando, Gibbs, Rātana and Moko, and Deskaheh, 

were all ignored or rejected by the League. A statement by Deskaheh is emblematic of 

this: in 1925, a year-and-a-half after his petition at the League, Deskaheh said ‘we went 

to the League of Nations with its covenant to protect little peoples and to enforce 

respect for treaties by its members, and we spent a whole year patiently waiting but 

got no hearing.’129  

It is clear that these appeals to the League were rejected largely because the 

League was a space established to include only members and exclude Indigenous 

peoples.130 As I’ve argued above, the League could have decoupled membership from 

statehood and thus included Indigenous actors – but it did not. I want to focus, instead, 

on what this exclusion does, and what it means in terms of a structure of international 

law. Instead of understanding this solely as an exclusion, I want to also conceptualise 

this as a refusal to engage, a rejection, or a move to ignore. In this article, I have used 

language of ‘rejection’, ‘ignoring’, or ‘refusal to hear’. ‘Exclusion’ suggests that 

Indigenous peoples and laws must be subsumed (or ‘included’) into existing structures 

or legal modes. ‘Refusal’ or ‘ignoring’ instead suggests that there are a number of 

modes of international law (Indigenous and non-Indigenous) and a number of possible 

ways of relating – of which refusal is a choice made. As Irene Watson has noted, 

‘throughout the evolving history of international law, First Nations have been ‘there’, 

as we still are today, but our voices are deliberately ignored’.131 The ears of the colonial 

 
128 Uluru Statement (2017). 

129 Deskaheh (1925). 

130 See Watson (2015) 90. 

131 Ibid.  
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powers, writes Watson, were deaf to Deskaheh’s words.132 In these lines, Watson 

shows that there was a choice to engage with Deskahah, but instead, the League chose 

to ignore. It is this deliberate ignoring of First Nations despite their presence – a 

‘deafness’ to the ‘voices’, a lack of ‘hearing’, which can be seen starkly in the rejection 

of the Indigenous appeals to the League – that reveals a great deal about the 

relationship between Indigenous and other international laws. Again, this shows how 

a Eurocentric and state-centric international law has operated in a hegemonic way to 

deny Indigenous international laws. Indigenous appeals to the League failed partly 

because they were not recognised as law, so the question of legal relationality was 

quashed. Just as common law jurisprudence has ‘struggled to create an appropriate 

form and conduct of the relations between itself and Indigenous laws and 

jurisprudence… struggled … to create an appropriate meeting place of laws’,133 

European and Third World international legal orders have struggled to create an 

appropriate meeting with Indigenous international law. 

The experience of not being ‘heard’, when added to the other violence 

permitted by international law, is a particular injustice. Jill Stauffer has defined ‘ethical 

loneliness’ as ‘the experience of having been abandoned by humanity compounded by 

the experience of not being heard’.134 While Stauffer focuses on harms suffered by 

individuals or persecuted groups of people, I would argue that her theory could also 

be applied to relationships between legal systems. In this vein, I consider the harms 

that European international law has facilitated on Indigenous peoples and laws to be 

compounded by the rejection – the ‘not being heard’ – that we see in Indigenous 

appeals to the League, and more broadly in European and Third World international 

laws. This is important because if jurisdiction is the act of ‘speaking the law’ (to draw 

on McVeigh and Dorsett),135 then a jurisdictional encounter must involve an ethical 

and genuine listening to the law of the other jurisdiction. As Sundhya Pahuja has noted, 

thinking with jurisdiction ‘enables us to hear the indigenous law as law, which other 

 
132 Ibid, 89. 

133 Shaunnagh Dorsett & Shaun McVeigh, ‘Conduct of Laws: Native Title, Responsibility, and Some Limits of 

Jurisdictional Thinking’ (2012) 36:2 Melbourne University Law Review 470. 

134 Jill Stauffer, Ethical Loneliness: The Injustice of Not Being Heard (Columbia UP 2015) 1. Stauffer’s work has been 
used in the context of constitutional recognition of Indigenous peoples in Australia: see Megan Davis & Marcia 
Langton (eds), It’s Our Country: Indigenous Arguments for Meaningful Constitutional Recognition and Reform (MUP, 2016) 5; 
Megan Davis, ‘Australia’s Reconciliation Process in its international context: Recognition and the health and 
wellbeing of Australia’s Aboriginal and Torres Strait Islander Peoples’ 2014 18:2 Australia Indigenous Law Review 56. 
As Gabrielle Appleby and Eddie Synot point out, Stauffer’s work ‘heavily influenced the design of the Regional 
Dialogues’ of the Uluru process (Gabrielle Appleby and Eddie Synot, ‘A First Nations Voice: Institutionalising 

Political Listening’ (2020) 48:4 Federal Law Review 529, at 535). 

135 See Shaunnagh Dorsett & Shaun McVeigh, Jurisdiction (Routledge 2012); see also Pahuja (2014); Mark McMillan, 
‘Koowarta and the Rival Indigenous International: Our Place as Indigenous Peoples in the International’ (2014) 23 

Griffith Law Review 110, at 118. 
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forms of engagement do not.’136 Indeed, the Uluru Statement invokes this language of 

listening, with the words ‘we seek to be heard’. Adopting and extending Stauffer’s idea 

of ‘ethical loneliness’, we need to be able to hear well these jurisdictions. 

Gabrielle Appleby and Eddie Synot have similarly used ideas of listening, and 

have adopted Stauffer’s framework of ‘responsive hearing’, to address the Uluru 

Statement from the Heart and its call for a constitutionalised Voice to Parliament.137 

Drawing on the work of Anishinaabe scholar John Borrows, they argue that Borrows’ 

work shows the need to create structures ‘more capable of providing for meaningful 

dialogue between peoples. For Borrows, this can be achieved by bringing Indigenous 

practices and laws into conversation with established constitutional institutions rather 

than by forced inclusions or accommodations.’138 For Appleby and Synot, this is linked 

to the Uluru Statement and a First Nations Voice, which ‘provide a form for that 

necessary transformation in the established constitutional institutions’.139 I agree with 

Appleby and Synot on this point. However, for the purposes of this article, I would 

also argue that this applies to international legal systems: it is important to create 

structures that permit dialogue between Indigenous and other systems of international 

law – without subsuming them into any particular legal system. 

To address the rejection of Indigenous international law and to recognise 

Indigenous laws ‘as another source of ceremonies, languages, privileges and 

obligations governing the meeting of laws’,140 we must create ways in which Indigenous 

and other international laws can interact – to hear each other. How can we ensure 

ethical and genuine engagements, encounters, and relationships between these modes 

of international law? How can we construct a framework – these ceremonies, 

languages, privileges and obligations – for other modes of international law to ethically 

and genuinely hear Indigenous international law? These questions are too large to 

address in any detail here, and so instead, I merely pose them for ongoing discussion 

and work. However, I would envisage that this listening would include establishing 

proper protocols for the engagement between Indigenous and other (European, Third 

World) international laws, to ensure the jurisdictions can engage in a meaningful way; 

the creation of ‘meeting places’ to engage in jurisdictional conversations between 

Indigenous and non-Indigenous international laws; and a sustained critique of 

statehood as being integral to international law.  

 
136 Pahuja (2014) 92 (emphasis added). 

137 Appleby and Synot (2020). This article is a useful analysis on the Uluru Statement and how the Voice to 

parliament can be ‘a vehicle for political ‘listening’ within [the Australian] constitutional system’. 

138 Ibid, 532 (emphasis in original). 

139 Ibid. 

140 Orford (2007) 353. 
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The relationships between Indigenous and other modes of international law 

will be complex. There will be aspects of appeal, engagement with, and resistance to 

other forms of law and independent practice – or as Synot has noted regarding the 

Uluru Statement, refusal and invitation. The same can be seen in the Indigenous 

appeals at the League: Fernando, for example, represents a clear refusal of imperial 

actors but an invitation to the Swiss people, using legal concepts and rationales. Gibbs 

refused the actions of the Northern Territory government, and invited the League and 

law to address these actions.  

Such complex interactions and relations may be generative. De Costa – 

examining the history of Indigenous petitions, including at the League – argues that in 

such actions, we see ‘productive links between the moral world in which indigenous 

peoples sought co-existence, the governing authority of that realm, and their own 

identities within it.’141 Elsewhere, de Costa has argued that Indigenous transnationalism 

is fundamentally concerned with Indigenous ‘commitment to a universal order of 

experience and justice; one in which Indigenous and other peoples can co-exist’.142 

Regarding legal orders, such co-existence affects Indigenous, European and Third 

World international laws, with the complexity of each forcing the others to adapt and 

evolve. For example, the structure of Eurocentric international law has been affected 

by these Indigenous appeals at the League. Mar has pointed out that the League was 

‘shaped and extended’ by Indigenous appeals to the institution: while the 

establishment of the League ‘would reinstate the imperialism of the nineteenth 

century’, it would do so ‘using a new language of self-determination that, in dialogue 

with Indigenous peoples’ own discourses, would begin to open up the closed worlds 

of the missions and colonies’.143 In a more expansive sense, Becker Lorca has argued 

that international law itself ‘emerged out of the interaction between Western and non-

Western sovereigns’.144 In these ways, we see that Indigenous international laws have 

influenced the development of other modes of international law.  

Yet it would be incorrect to confuse ‘development’ or ‘production’ with 

‘justice’ or ‘liberation’.145 The development of European international law in response 

to Indigenous peoples and laws may merely be a new way to reject Indigenous 

international laws rather than engage with them. The question we return to, is how to 

ensure the complexity of relationships is productive towards an improved relationship 

 
141 De Costa (2006a) 674. 

142 De Costa (2006b) 4. 

143 Mar (2006) 85. See also Lorca (2014) and Getachew (2019) on the concept of self-determination at the League. 

144 Arnulf Becker Lorca, Mestizo International Law: A Global History 1842-1933 (CUP, 2015) 10-11. 

145 On this point more generally, see Lorca (2015), particularly Chapter 6 ‘Modern International Law: Good News 

for the semi-periphery?’ 
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between these legal orders. Here, again, we can take some guidance from the Uluru 

Statement, which has at its core the question of improved relationships between 

sovereign structures. Synot has written of the Statement and the relationship between 

Indigenous and non-Indigenous peoples and sovereignties. He says that there is a 

responsibility  

 

to engage across our differences and the tensions of our relations. Our greatest 
responsibility then is attending to the difficulty of accompanying one another; from 
having to engage and acknowledge someone, not simply and violently by our own 
terms of reference, but via genuine engagements that respect one another and commit 
to a process of mutual engagement and transformation.146  

 

The Uluru Statement, for Synot, ‘provides a road map for that required commitment 

to institutional reform that will enable us to answer the demand of our respective 

responsibilities to one another.’147 It is this idea of ‘respective responsibilities to one 

another’ that must guide institutional reforms to international law and the relationships 

between Indigenous and non-Indigenous international legal orders.  

 

5 Conclusions 

In Indigenous appeals to the League, we see an international institution that failed to 

properly appreciate the Indigenous appeals as practices of law and of sovereignty. We 

also see a fractured relationship between Indigenous approaches to law and 

Eurocentric international law, which grew to favour statehood. Yet, the relationship 

between Indigenous and other modes of international law is one which is continually 

in the making: it can, therefore, also be remade. It is incumbent on practitioners and 

scholars educated in other traditions of international law, particularly European and 

settler-colonial international laws (but also in critical approaches to law and TWAIL), 

to actively reimagine and re-create the relationship between these forms of 

international law. 

I do not say this as a move to create a linear story of progress, from the 

deliberate ignoring of the League to the possibility of engagement today. This is not a 

story that seeks to rehabilitate international law’s wrongdoings. Rather, I am saying 

this as a call to action for international lawyers, of all trainings: we can remake 

international law. Such things are possible. Yet this possibility relies upon recalling and 

understanding the ways in which international law has been practiced, and what it has 

enabled – to bear in mind how international law facilitated settler-colonialism, terra 

 
146 Synot (2020). 

147 Ibid. 
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nullius and other modes of territorial acquisition, and international organisations 

(including the League) that rejected Indigenous peoples and laws.  

At the League, Indigenous peoples were unsuccessful in their ‘immediate 

objectives’. But this is not a story of ‘failure’: as Mar writes, ‘to measure the worth of 

such moments in terms of success or failure isolates them from their wider context’.148 

Indeed, in taking a much more expansive view – linked to contemporary calls in the 

Uluru Statement for an Indigenous Voice to Australian parliament; seeing how the 

appeals linked with other legal spaces; understanding the calls in all their complexity – 

we can see how Indigenous appeals to the League have had a significant and 

continuing impact. Indeed, Indigenous international law continues – despite how 

other legal orders have failed to ‘hear well’ this legal practice. This shows that the 

refusal of Eurocentric and other international laws to hear well is a choice; and as such, 

a different choice is possible. There is much work to be done in considering how best 

to respond to these understandings. But such work is imperative to future relationships 

between laws, and therefore to a world order where Indigenous justice claims can be 

well heard.   

~ 

 

 

 

 
148 Mar (2006) 85. 
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