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Abstract
This article contributes to the body of theory and argumentation that challenges the standard
tendency of compliance-centrism in international law scholarship and practice, including in the
study of the International Criminal Court (ICC) and its relationship with African states. It
does so in three ways. Firstly, it suggests targeted analytical focus on noncompliance, which is
relatively under-researched and theorised despite more than three decades of compliance
literature in international law (IL) and international relations (IR). Secondly, the article
deproblematises noncompliance by shifting the focus of legal debate around the noncompliance
of some African states with the ICC towards alternative normative interpretation. It proposes
that doing so advances an understanding of these states’ actions as pro-active contestation thus
allowing for the effective challenging and critiquing of the normative construction, interpretation
and application of international criminal law (ICL). By drawing attention to normative
processes in international legal intercourse, this article presents a deeper and alternative
comprehension of some African states’ choices in relation to ICL. Thirdly, the article fills the
gaps of most compliance approaches from IL and IR by synthesising progressive IR theory into
the service of a TWAIL argument. It adds to the growing number of academic voices
influencing approaches regarding the critical analysis of significant global concepts such as
(non)compliance, immunity, sovereignty, universality and the hegemonic power exercised over the
Third World through IL. Such an approach shines a spotlight on the perspectives of states in
the Global South that have previously been excluded in the construction and re-construction of
international norms.
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Introduction

The International Criminal Court’s (ICC) 2009 indictment of Omar Al Bashir
while he was still the president of Sudan saw a turn of events that brought a
renewed relevance to the compliance debate, specifically in International Criminal
Law (ICL). After his arrest warrant was issued, he had travelled freely to numerous
countries around the world including state parties to the Rome Statute.1 This
triggered a number of noncompliance decisions against several, mostly African
states, as the ICC sought to enforce those member states’ duties to cooperate with
the Court in his arrest and surrender as per Article 86 of the Rome Statute. Despite
the widely recognized customary international law (CIL) rule that affords immunity
ratione personae (personal immunity, henceforth referred to as state immunity)2 to
heads of state and government as well as ministers of foreign affairs and other
high-ranking state officials.3 Article 27 of the Rome Statute pronounces the
irrelevance of official capacity or any immunity connected to such persons when
it comes to facing criminal accountability before the Court.
The main purpose of state immunity is to ease the processes of
international relations by allowing its holders, such as sitting heads of state, the
ability to execute their official duties in foreign jurisdictions without any
hindrances. The International Court of Justice (ICJ) Arrest Warrant Case went a
long way in affirming immunity ratione personae and its absolute nature.4 And yet it
has been submitted that the non-application of immunities entrenched by the
Rome Statute is an exception from the CIL rule of immunities for holders from
state parties to the convention.5 As in the present case, a problem arises when the
Court requests the cooperation of a state with the arrest and surrender of a head
of state, particularly one that is not party to the Rome Statute. This is because
Article 98(1) of the Rome Statute provides that the Court may not place a state in
a position that requires it to compromise its other IL obligations except if the third
state waives immunity. There is inherent tension in the interaction between Article
27(2) and Article 98(1), which has even been explicitly acknowledged by the ICC.6

1

See Bashir Travel Map (Bashir Watch), accessed February 20, 2019, http://bashirwatch.org/.

For the distinction between immunity ratione personae and immunity ratione materiae, see, Roman Anatolevich
Kolodkin, ‘Second report on immunity of State officials from foreign criminal jurisdiction’, A/CN.4/631
(International
Law
Commission),
accessed
February 20,
2019,
<legal.un.org/docs/?path=./ilc/documentation/english/a_cn4_631.pdf&lang=ESX> para. 21-48.
2

These may include such persons as members of Government or parliament, elected representatives or
government officials. Art 27(1) Rome Statute.
3

Arrest Warrant of 11 April 2000 (Democratic Republic of Congo v. Belgium), 14 February 2002, 54, https://www.icjcij.org/files/case-related/121/121-20020214-JUD-01-00-EN.pdf (accessed 24 July 2020).
4

Asad G. Kiyani, ‘Al-Bashir & the ICC: The Problem of Head of State Immunity’ (2013) Chinese Journal of
International Law 467, at 484.
5

Corrigendum to the Decision Pursuant to Article 87(7) of the Rome Statute on the Failure by the Republic of Malawi to
Comply with the Cooperation Requests Issued by the Court with Respect to the Arrest and Surrender of Omar Hassan Ahmad
Al Bashir, ICC-02/05-01/09 ICC (2011), para. 37. (henceforth referred to as the Malawi Decision).
6
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Although the ICJ authoritatively opined on immunities in the Arrest Warrant Case,
it did not establish the ambit of the absolute nature of head of state immunities.
This is mainly because it did not make a distinction between the authority of an
international criminal court to issue an indictment and the non/existence of a duty
on states to disregard CIL by arresting and surrendering an indictee from a nonstate party, whose state has not waived said immunity.7
What further complicated the situation in the Al-Bashir saga was that the
Darfur situation was referred to the ICC through UN Security Council Resolution
1593. Article 13(b) of the Rome Statute gives the UN Security Council such
authority if it is acting under Chapter VII of the UN Charter. The legal
implications and meaning of the Resolution 1593 referral were shrouded in
ambiguity which led to various contentious interpretations by ICC Pre-Trial
Chambers (PTC) and the Appeals Chamber (AC),8 some African states and the
African Union (AU). However, AU member states continue to contest the latest
ICC interpretation and are expected to proceed with their plans of seeking an
advisory opinion from the International Court of Justice (ICJ).9 Whichever
direction the ICJ advisory opinion leans, practically, it is expected to provide an
authoritative interpretation of the legal implications of the ambiguous provisions
in question. Normatively, it is meant to be part of the process of clarifying the
content and scope of the interaction of the two provisions.
Despite the dynamic interpretations, one thing remained constant in the
cases before the ICC: the various African states were found non-compliant with
Rome Statute obligations due to their omission to arrest and surrender Al-Bashir
to the Court. Their non-cooperation dominated the discourse, albeit from
predominantly a compliance-centred perspective.10 This article intends to shift the
focus of the legal discourse towards an alternative normative interpretation by
reconceptualising the understanding of these states’ actions as an indication of
contestation rather than non-compliance. Whereas compliance refers to the
‘conformity or obedience to rules or even transformation of state conduct in a
manner that conforms to the purposes of the rules’,11 contested compliance refers
P. Gaeta, ‘Does President Al Bashir Enjoy Immunity from Arrest?’ (2009) 7:2 Journal of International Criminal
Justice 315, at 319.
7

8

See section (b) i-iv below for further discussions.

UN General Assembly, Request for an advisory opinion of the International Court of Justice on the consequences of legal
obligations of States under different sources of international law with respect to immunities of Heads of State and Government
and other senior officials 18 July 2018, <https://digitallibrary.un.org/record/1636896/files/A_73_144-EN.pdf.>
(accessed 24 July 2020).
9

See for instance, Kurt Mills & Alan Bloomfield, ‘African resistance to the International Criminal Court:
Halting the advance of the anti-impunity norm’ (2018) 44:1 Review of International Studies 101-127. Additionally,
the actions and omissions of the states are deemed as “norm-defying” actions. See, Beth Simmons & Hyeran
Jo, ‘Measuring Norms and Normative Contestation: The Case of International Criminal Law’ (2019) 4:1 Journal
of Global Security Studies 18, at 31.
10

Robert Howes and Ruti Teitel, ‘Beyond Compliance: Rethinking Why International Law Really Matters’
(2010) 174 New York University Public Law and Legal Theory Working Papers 1, at 10.
11
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to circumstances where ‘compliance conditions are challenged by the expected
norm followers.’12 Whilst contestation is a practice, it is based on the concept of
‘contestedness’ which is derived from ethics literature that questions the notion of
universalist claims and assumptions in the midst of a pluralistic global context.13
The concept of contestation is relatively newer compared to (non)compliance
scholarship which has been constantly developed for decades by both international
law (IL) and international relations (IR) experts.
International lawyers may take a sceptical view of contestation as an
alternative perspective. They are more likely to dismiss it as an excuse, defence or
justification to condone non-compliant state behaviour.14 However, a
consideration of contested compliance does not negate strict legal interpretations.
It simply provides an alternative opportunity to access, observe and study
information or trends regarding the normative structure of world politics,15 which
have a direct bearing on the applicability and enforcement of ICL. Re-focusing the
discussion on the impact of contested compliance and norm interpretation will
enrich the legal discourse around state immunity beyond the often-narrow focus
on compliance and provide an opportunity for a deeper understanding of the
dwindling cooperation of some African states with ICC requests.
This article draws its inspiration from Third World Approaches to
International Law (TWAIL) and is informed by critical norm/constructivism
scholarship, both of which provide effective methods for the critiquing and
reconceptualising IL norms. Critical constructivism is an international relations
(IR) approach that offers an evolved and complex perspective on the
characteristics of norms as it focuses on the processes of norm stability,
development or erosion even with regard to (non)compliance. Critical
constructivists particularly acknowledge the diversity of local actors and their
opinions, for instance by understanding that even though norms might be firmly
rooted for some time, under different contexts, normative meaning is alterable.16
This is a progressive perspective as leading scholars have long expressed concern
about the western-centric nature of conventional IR approaches, which have the

Antje Wiener, ‘Contested Compliance: Interventions on the Normative Structure of World Politics’, 10
European Journal of International Relations (2004) 189 at 189.
12

Antje Wiener, Contestation and constitution of norms in global international relations (CUP, 2018) at 28.
‘Contesdedness’ or ‘contestability’ refers to the right to challenge or oppose laws put in place by the state or
government of a particular society. See, Antje Wiener, Theory of contestation (Springer, 2014) at 46.
13

This might be because international criminal lawyers´ overly structured job of countering the opposing
side’s legal arguments while adhering to strict procedures is done in the spirit of abiding by the law and not
necessarily in challenging it. See, Wiener (2014) 51.
14

15

Ibid, 189.

See Antje Wiener, Contestation and constitution of norms in global international relations (Cambridge University
Press, 2018) 13-14.
16

TWAIL Review, Issue 2 (2021) ~ Makaza-Goede, ‘Through the Contestation Looking-Glass’

63

effect of undermining the diversity of the global society17 by making assumptions
about the universality of norms.18 The value and potential for adopting a normative
approach in this article lies in the fact that IL is by nature norm-based. Therefore,
in order to be persuasive, any attempt to understand (non)compliance must explore
the essential concept of what a norm is and the connections to states’ compliance
with norms.19 It is the constructivist agenda that interrogates the creation,
evolution and destruction of norms20 that connects it well with approaches that
probe deeper into IL such as TWAIL
In thinking through the lens of critical constructivism, this article draws
from Antje Wiener’s work on norms, namely the theory of contestation in order
to better understand the so-called non-compliance of some African states. This
merges well with TWAIL since the application of Wiener’s conceptual framework
gives visibility to previously unacknowledged perspectives in the global processes
of normative construction and re-construction.21 This becomes a useful
collaboration as TWAIL has been instrumental in revealing the European and
American-centric foundations, application and interpretation of IL at the expense
and exclusion of countries in the Global South, former colonies and less powerful
states.22 As an academic movement, TWAIL brings to light and seeks to address
the concerns of those formerly and presently marginalized, oppressed and
colonized societies in the creation and continued application of IL,23 thereby
transforming the body of rules from being ‘a language of oppression to a language
of emancipation…’24 More generally, both approaches offer an alternative
perspective of critically reviewing ICL and offer potentially promising methods to
counter exclusion in IL and its global structures. By combining a TWAIL
perspective with an IR critical normative approach, the article answers B.S.
Chimni’s call to collaborate with other critics of the neo-liberal approach in the
See Jutta Brunnée & Stephen. J. Toope, ‘Constructivism and International Law’ in Jeffrey L Dunoff and
Mark A Pollack, (eds.), Interdisciplinary Perspectives on International Law and International Relations: The State of the
Art (Cambridge University Press, 2012) 2.
17

Amitav Acharya, ‘Dialogue and Discovery: In Search of International Relations Theories Beyond the West’
(2011) 39:3 Millennium Journal of International Studies 619.
18

19

Markus Burgstaller, Theories of Compliance with International Law (Matinus Nijhoff Publishers, 2005) 6.

20

Brunnée & Toope (2012) 1.

21

See Wiener (2018) 13, 18, 28.

22 For

instance, some CIL rules such as pacta sund servanda excluded former colonies yet it binds them to comply
with treaties they did not participate in their formation. See, James T. Gathii, ‘The Agenda of Third World
Approaches to International Law (TWAIL)’ in Jeffrey Dunoff and Mark Pollack (eds.), International Legal
Theory: Foundations and Frontiers, (Cambridge University Press 2019) at 25. Also Ntina Tzouvala, ‘TWAIL and
the “Unwilling or Unable” Doctrine, Continuities, and Ruptures’ (2016) 109 AJIL Unbound, 269 (2016); B. S.
Chimni, ‘Customary International Law: A third world perspective’ (2018) 112:1 American Journal of International
Law 1, at 20-27.
See James Gathii, Obiora Okafor & Anthony Anghie, ‘Africa and TWAIL’ in A. A. Yusuf (ed.) African
Yearbook of International Law (2013) 9-13.
23

Anthony Anghie and B. S. Chimni, ‘TWAIL and Individual Responsibility in Internal Confllicts’ (2003)
Chinese JIL 77, at 79.
24

TWAIL Review, Issue 2 (2021) ~ Makaza-Goede, ‘Through the Contestation Looking-Glass’

64

reconstruction of IL as a strategy to better deal with marginalized groups’
concerns whilst promoting true global justice.25 Given the predominance of elite
perspectives and approaches in decades long compliance research, the use of
alternative methods and voices in this field is a step towards diversity and inclusivity
in academia as well as influencing perspectives on global issues. The article
proceeds in four sections, the first part lays the foundation by briefly detailing the
various interpretive positions of the AU, the ICC-PTCs and AC. The second
section discusses the relevance of viewing the legal discourse through the
contestation looking glass as opposed to the traditional compliance view. The third
section unpacks facets of Wiener’s contestation theory to establish a deeper
understanding of the normative issues at stake in the immunity debates. Thereafter,
the article considers the additional value of the contestation perspective before
evaluating the significance of a TWAIL perspective to the present debate and
making concluding remarks.
2

The Normative Interpretation of Personal Immunities in Relation
to the Duty to Cooperate

2.1

The AU’s Interpretative Position

Setting aside any speculative self-interested political motivations that members of
the AU Assembly might have had for their failure to arrest Al-Bashir, the AU’s legal
contention was based on the ICC’s seeming non-recognition of Article 98’s
implications.26 The regional organisation’s legal interpretation was that, firstly,
Sudan being a non-state party to the Rome Statute and, secondly, the absence of a
waiver of immunity by that country, signified non-consent. Furthermore, this
consequently placed the duty to arrest and surrender accorded to other states at
odds with the CIL principle of state immunity. Further, the AU took the position
that the existence of Article 98 in the Rome Statute is proof that the Statute’s
drafters were cognizant of the potential conflict, and that the provision confirmed
the continued applicability of state immunity among state parties and non-state
parties.27
Article 98(1), according to the AU, has the effect of removing the
obligation to arrest and surrender a head of a non-state party that is normally
placed on states, as the state immunity from the jurisdiction of other states remains
B.S. Chimni, ‘Third World Approaches to International Law: A Manifesto’ (2006) 8:1 International Community
Law Review 3, at 22.
25

Dire Tladi, ‘Of Heroes and Villains, Angels and Demons: The ICC-AU Tension Revisited’, in A.v. Arnauld
et al. (eds), German Yearbook of International Law/ Jahrbuch für Internationales Recht: Vol. 60 (2017) (Duncker &
Humblot, 2019) 43, at 57.
26

African Union Commission, The African Union's Submission in the ‘Hashemite Kingdom of Jordan's Appeal Against
the 'Decision under Article 87(7) of the Rome Statute on the Non-Compliance by Jordan with the Request by the Court for the
Arrest
and
Surrender
[of]
Omar
Al-Bashir’
(2018),
<https://www.icccpi.int/CourtRecords/CR2018_03735.PDF> at 8 (accessed 24 July 2020).
27
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uncompromised.28 In other words, this legal interpretation elaborates the
difference between the vertical (immunity before international courts) and the
horizontal (immunity before domestic authorities) application of the immunity
principle. In effect, the vertical non-application of immunities before the ICC does
not compromise the horizontal application of immunities before local authorities:
the two are mutually exclusive. Whilst the vertical application relates to the ‘power
of an international court to exercise its jurisdiction over an individual’, the
horizontal application relates to the ‘powers and obligations of states when
requested to carry out coercive acts against individuals protected by personal
immunities’.29 Such an interpretation of the immunity clause and its relationship
with Article 98(1) – which places emphasis on the differentiation between the
application of immunity before the ICC and its enforcement by domestic
authorities – was the basis for the AU Assembly’s numerous decisions discouraging
cooperation with the court in the arrest and surrender of Al-Bashir.30
The following section proceeds to examine contested interpretations by
the ICC-PTCs and Appeals Chamber in their separate non-compliance findings
against Malawi, Chad, DRC, SA and Jordan.31 This is not done in order to establish
which interpretive position is most convincing but instead to demonstrate how the
court’s approach continually evolved in the midst of continued contestation.
2.2

The Evolving Interpretations by the ICC-Ptcs

In the following cases, the ICC-PTCs and Appeals Chamber found each of the
states non-complaint with the court’s request and its Rome Statute obligations,
albeit through varying interpretive avenues.
2.2.1

Non-Compliance: A ‘Custom-Based’ Approach in the Chad and Malawi Decisions

In these separate decisions on Chad and Malawi, the ICC-PTC I presented the
same interpretation of Article 27(2) and Article 98(1). The interpretation implied
that Article 27(2) in the Rome Statute is an all-encompassing exclusion of
immunity from international as well as national criminal jurisdictions. The Court
found that former or sitting heads of state, state parties and non-state parties alike,
could not invoke immunity.32 In essence, these two cases rejected the assertion that
CIL provided immunity to heads of states not party to the Statute, with regard to

28

Ibid.

29

Gaeta (2009) 325.

30

Ibid, 8-9.

The inclusion of Jordan indicates that the contestation of the interpretation of the provisions in question
is not entirely an African phenomenon.
31

32

Malawi decision, paras. 22-36.
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international tribunals like the ICC.33 This interpretation was heavily criticized in
academic circles for failing to resolve any of the legal questions,34 as well as by
African states for conflating the existence of jurisdiction with the non-applicability
of immunity at the domestic level.35
2.2.2

Non-Compliance: The ‘Implied Waiver’ Approach in the DRC Decision

In this case involving DR Congo, PTC II reversed PTC I’s interpretation and
articulated its acceptance of the existence of sitting heads of state’s personal
immunities from the jurisdiction of external states, including for the commission
of alleged crimes under the Statute.36 Although PTC II concurred that Article 98(1)
provides the solution to the conflict created when the Court seeks to prosecute the
head of state of a non-state party,37 it categorically disputed the existence of any
contradiction between it and Article 27. It held that since the situation in Darfur
was referred to the ICC prosecutor by way of Security Council Resolution 1593,
the wording of the referral had the impact of implicitly waiving Al-Bashir’s state
immunity.38 Furthermore the Court found that Articles 25 and 103 of the UN
Charter give UN member states the mandate to execute Security Council decisions
and affirm the superiority of the obligations emanating from the Charter. The
Chamber opined that an interpretation to the contrary would result in the futility
of Resolution 1593.39 PTC II’s interpretive position was contentious as states
challenged the Security Council’s legal authority to waive immunities of heads of
state as well as the Court’s unilateral determination to this effect,40 especially
without applying any rules of legal interpretation.41 It was also criticized as it
seemingly takes for granted that the Security Council’s power of referral granted
33

Ibid, 18 and 43.

See for instance, Gaeta (2009). And, W. Schabas, ‘Obama, Medvedev and Hu Jintao may be Prosecuted by
International
Criminal
Court,
Pre-Trial
Chamber
Concludes’
(December
2011)
<humanrightsdoctorate.blogspot.com/2011/12/obama-medvedev-and-hu-jintao-may-be.html).> (accessed
24 July 2020) Also, D. Akande, ‘ICC Issues Detailed Decision on Bashir’s Immunity (… At long Last…) But
Gets the Law Wrong’ (December 2011) https://www.ejiltalk.org/icc-issues-detailed-decision-on-bashir’simmunity-at-long-last-but-gets-the-law-wrong/ (accessed 24 July 2020). See also D. Tladi, ‘The ICC Decisions
on Chad and Malawi: On Cooperation, Immunities, and Article 98’ (2013) 11:1 Journal of International Criminal
Justice 199–221.
34

Decision Under Article 87(7) of the Rome Statute on the Non-Compliance by South Africa with the Request by the Court
for the Arrest and Surrender of Omar Al-Bashir, ICC-02/05-01/09 ICC (2017) para. 31.
35

36Decision

on the Cooperation of the Democratic Republic of the Congo Regarding Omar Al Bashir's Arrest and Surrender to
the Court, ICC-02/05-01/09-195 ICC (2014) paras. 25-26.
37

Ibid, 27.

38

Ibid, 29. Also see, UNSC Res. 1593: S/RES/1593(2005) 31 March 2005 para. 2.

ICJ, Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970), 21.6.1971 para. 116. Cited in DRC decision, para. 30.
39

South Africa decision, paras. 31, 35. See also, Decision Under Article 87(7) of the Rome Statute on the NonCompliance by Jordan with the Request by the Court for the Arrest and Surrender of Omar Al-Bashir, ICC-02/05-01/09309 (2017) paras. 16, 17.
40

41

Tladi (2017) 62.
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in Article 13(b) of the Rome Statute is merely a trigger mechanism, which does
not constitute a sufficient legal basis to treat non-state parties like state parties.42
2.2.3

Non-Compliance: The ‘Inferred State Party’ Approach in the South Africa & Jordan
Decisions

In the South Africa and Jordan decisions, the Chamber acknowledged Al-Bashir’s
immunity but took yet another approach, different to that taken by the decision
against DRC. It opined that through ratifying the Statute, state parties render
irrelevant any CIL or treaty-based immunities that might have been applicable to
the court.43 The Chamber maintained that despite Article 98(1), no waiver is
required – implied or explicit – as there is no immunity to be waived.44 Based on
the sui generis attributes of the Rome Statute, which allow a state party to accrue
further obligations by virtue of being party to the UN Charter, PTC II explained
the effects of Resolution 1593. It held that when the jurisdiction of the court is
triggered by Security Council referral, ‘the legal framework of the Statute applies,
in its entirety…’45 and that ‘its object and purpose all confirm that the effect of a
referral is to enable the Court to act in the referred situation…’.46 On these
grounds, the Chamber held that Resolution 1593 rendered Sudan to have the same
rights and duties as any other State party.47 The Chamber acknowledged that
although such an interpretation extends the application of a Statute to a state that
has not ratified it, it drew its authority from the UN Charter which allows the
Security Council the power to create obligations for States.48 The inferred stateparty approach was just as contested as the court’s previous approaches.
Consequently, Jordan submitted an appeal in September 2018.
2.2.4

Reverting Back to the ‘Custom-Based’ Approach in the Jordan Appeal Judgement

On 6 May 2019, the ICC Appeals Chamber (AC) unanimously confirmed the noncompliance finding on Jordan. However, it was no surprise that the AC too had a
different interpretation from that of PTC II. What raised eyebrows instead was
the fact that the AC reverted to the approach that PTC I had used in the non-

Gaeta (2009) 324. Also at 331 Gaeta further states that such an obligation cannot be implicitly deduced
from the exhortations in Resolution 1593 especially if the Resolution did not so much as address the issue of
immunities.
42

South Africa decision, para. 80. Also Jordan decision, para. 33. Space constraints limit the present article to
the majority opinion therefore Judge Brichambaut’s minority opinion will not be discussed.
43

44

South Africa decision, paras. 81, 82, 93, 96. Also see, Jordan decision, para. 39.

45

South Africa decision, para. 85.

46

Ibid, para. 86.

Ibid, para. 88. The Chamber nonetheless clarified that such rights and duties are limited to the situation
referred to in Resolution 1593 and does not extend to participation in the ASP for instance. Ibid, para. 90.
47

48

Ibid, para. 89. Jordan decision, para. 37.
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compliance decisions against Malawi and Chad. The Court opined that there is
insufficient state practice and opinio juris confirming the existence of immunity of
heads of state under CIL in relation to an international court, and that this was
relevant for both the vertical and horizontal application of immunity.49 The AC
also asserted that Article 27(2) reflected the status of CIL.50 The AC rejected the
idea that Article 98(1) in any way preserves or recognizes immunity and that there
was no immunity that Sudan could possibly invoke if Jordan had arrested AlBashir.51 Citing PTC I in the Malawi decision, the court reiterated that, ‘the
international community’s commitment to rejecting immunity in circumstances
where international courts seek arrest for international crimes has reached a critical
mass…’52 In essence, the AC’s interpretation of Article 27(2) largely hinged on the
paramountcy of state cooperation to the exercise of the court’s jurisdiction. Given
the jus cogens nature of the crimes proscribed in Rome Statute, the court stressed
that:
The obligation to cooperate with the court reinforces the obligation erga omnes to
prevent, investigate and punish crimes that shock the conscience of humanity,
including in particular those under the jurisdiction of the court and it is this erga
omnes character that makes the obligation of states parties to cooperate with the
court so fundamental.53

It reiterated that any other interpretation would rob the Rome Statute of its
primary purpose.54 Therefore, owing to Resolution 1593, the AC held that the
application of the entire Statute is triggered including Article 27(2).55
Before this judgement, the International Law Commission (ILC) had
provided some guidance with regard to exceptions to immunity through the
adoption of Draft Article 7. The ILC confirmed exceptions to immunity ratione
materiae regarding specific core international crimes that constitute jus cogens
violations; however, these exceptions could not be said to be applicable to
immunity ratione personae.56 A TWAIL perspective on the discourse further contends
that though it may be debatable to classify state immunity as jus cogens, it is certainly
part of CIL and its scope should therefore be determined by reference to that body
of law and not by Security Council referral.57 Owing to the multiple divergent
49

Judgment in the Jordan Referral re Al-Bashir Appeal, ICC-02/05-01/09-397 (2019) paras. 1-2, 113, 114.

50

Ibid, paras. 103-106.

51

Ibid, paras. 5, 7, 117, 131.

52

Ibid, para. 112.

53

Ibid, para. 123.

54

Ibid, paras. 122, 124.

55

Ibid, para. 133.

International Law Commission, ‘Immunity of State officials from foreign criminal jurisdiction’ (2017)
<legal.un.org/docs/?path=./ilc/reports/2017/english/chp7.pdf&lang=EFSRAC> (accessed 24 July 2020).
Also see, Tladi (2019) 171.
56

57

Kiyani (2013) 472-480.
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interpretations of the ICL principles in question, the next section now brings
nuance to the debate by exploring the discourse from a different perspective.
3

The Normative Tension Between Seemingly Competing Norms

The superiority of a norm is not determined by whether it is legal but by whether
it is seen as legitimate and to what degree; international norm users prioritize
norms differently.58 This may lead to supposed tension between two or even more
norms that are highly regarded by international legal authorities.59 In situations of
competing norm applications, the inclination to uphold one norm over the other
reveals deviating norm interpretations and application practices that had long been
established before the conflict between the norms had emerged.60 The various
interpretations set out in the previous section are testament to this type of norm
conflict. Additionally, the previous discussion illustrates the complexities of
compliance under conditions of normative conflict. Nonetheless, the prioritization
of the immunity principle by some African states which manifested in their
omission to arrest and surrender Al-Bashir to the ICC was widely considered to be
tantamount to encouraging impunity and or to be undermining norms enshrined
in the Rome Statute, particularly the non-impunity norm.61 This conclusion is an
indication of the over-simplified conflation of normative and substantive matters
in this debate as it assumes that non-cooperation with the ICC or upholding
immunity automatically leads to impunity. This is not necessarily the case as
illustrated by the saga in question—an ousted former head of state without
personal immunity is currently awaiting trial in Sudan either through a special court
or a possible transfer to the ICC.62
Equating non-cooperation with impunity in relation to states in the global
south, particularly in the situation in question is an indication of the unreflected
acceptance of what B. S. Chimni calls ‘the dominant view’.63 The hypocrisy of this
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standpoint lies in the lack of condemnation against various forms of noncooperation by powerful states such as the US.64 Furthermore, equating noncooperation to impunity in African states/ICC context reflects universalist
conceptions of ICL. This universalist account problematizes nonconformity in
selective situations and fails to acknowledge the multiplicity of divergent
interpretations and applications of norms by various actors. It fails to take into
account the possibility that both the AU and ICC might merely be executing their
mandates in line with their respective organisations’ object and purpose although
this results in competing normative positions. The subsequent failure to take this
into account perpetuates the “hero-villain” complex65 which blindly feeds the
claims of moral superiority advanced by either side in the discourse.66 The problem
with claims of moral rightness is that they result in factionalism, with each side
believing they are fighting for justice. This may lead to actors on either side taking
centre stage. This is ultimately unhelpful for the victims of atrocities, who instead
should be the central focus. Moreover, the assumption is based on viewing noncompliance as anarchy which distorts the “perfect” order which the international
legal system is perceived to provide. This perspective reflects only the legal
dimension of orderliness within this system whilst failing to take into consideration
its normative aspects.67 In a bid to place more analytical focus on such normative
aspects, the next section therefore explores contestation as an alternative lens
through which to comprehend the non-cooperation of the aforementioned states
with the ICC.
3.1
Through the Contestation Looking-Glass
Contestation refers to the various ways in which states seek to either keep or
transform the normative status quo ante by either rejecting compliance
conditions/requirements, not implementing legal norms in practice, or arguing for
an alternative interpretation of the legal rules.68 In spite of the subjective obligation
of obedience connected to norms, contested compliance indicates that the
principle being challenged is often times significant enough to overpower the fear
of sanction upon non-compliance. When this happens, it does not necessarily
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indicate bad faith or a violation of the pacta sunct servanda principle.69 Moreover,
non-compliance does not necessarily invalidate norms.70 For long, the
understanding in academia has been that, even though norms are inherently
contested, they reflect common understandings of what is deemed ‘right’ or
acceptable. However, normative constructivists such as Antje Wiener have
revolutionized the thinking in norms research by positing that the meaning of
norms is not static and neither is it universal but rather contextual and progressive,
in other words; normative meaning is prone to contention.71 Such a perspective
echoes the critical legal theory approach that acknowledges the indeterminacy of
the law.72 All in all, contested compliance is therefore part and parcel of normative
discourses due to the dual nature of norms. Their duality implies that they provide
structure and can be constructed/re-constructed under various contexts.73
Distinguishing how legal discourses are analyzed might help clarify the
gross differences between a legalistic compliance perspective as opposed to a
contestation angle. While reflexive approaches emphasize the pivotal role of
‘discursive interventions as social practices’ which entail and re/define normative
meaning, behaviourist approaches on the other hand, perceive state behaviour as a
reaction to norms.74 Consequently, reflexive approaches establish a connection
between contestation and social transformation in global politics, thus proposing
that ‘solving the compliance problem is of ultimately lesser importance to world
politics than the changed normative structure.’ Conversely, a behavioural approach
to compliance would establish (non)compliance and then try to find a solution in
the case of noncompliance.75 Seen in this light, a strictly legal and conventional
compliance outlook typically follows a behaviourist approach, while the
contestation looking-glass provides more leeway for a reflexive approach, which
could reveal more for the present discourse.76 For this reason, the present article
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suggests viewing the discourse through the contested compliance looking glass
using a reflexive approach.
3.2
A Contestation Perspective vs a (Non)Compliance One
A strict focus on rule compliance does not provide an accurate reflection of the
steadiness of the norms enshrined in the Rome Statute.77 The formal adherence to
(non)compliance classifications in ICL reflects the misconception that norms are
externally created from the top-down, representing global universal models that
are disconnected from the plurality of domestic contexts, unchangeable and
unchallengeable.78 It disregards the fact that contestation manifests with regard to
constituted normative nuances,79 and that the validity and application of norms is
relative to contextual interpretation.80 The contestability of normative meaning
becomes inevitable as norms are understood differently as they go through
different contexts and actors who are qualified in different fields as well as legal
traditions.81
On the other hand, a contested compliance approach reveals much more
about the structure of norms, their stability or any changes in varying contexts.82
Under conducive conditions that encourage and provide for deliberation,
contestation should be viewed positively as it might have a bolstering effect on
norms as opposed to weakening them.83 This discursive approach to norms views
them as processes as opposed to being unchangeable.84 However, at face value, the
dynamic nature of norms might lead to the perception of chaos as stakeholders
attempt to define or redefine normative content and meaning through competing
alternative interpretations. This discord might also be perceived as jeopardizing the
stability of a particular norm, especially if the process ignores or misunderstands
the norm, or has the effect of reversing or emptying its content.85 The distinction
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between different types of contestation is crucial for determining the influence on
the stability of norms when exposed to varying discourses.86
3.3
Contestation and its Impact on Norm Stability
Wiener distinguishes contestation under the following interactions: reactive
contestation, which denotes the simple objection to norms; or proactive
contestation, which enables strategic normative transformation through the
deliberate and pro-active critical confrontation of norms.87 While the former
reflects conflict, the latter is more likely to result in norm development due to the
passing of time: ‘dialogue may result in more underlying consensus between the
different actors; less differences in interpretation; and better protection of
individual human rights’.88 Under reactive contestation, stakeholders do not
consider the norm applicable or suitable anymore whereas under proactive
contestation, the conflict among stakeholders arises due to differences in
interpreting the norm.89
A proactive contestation approach on the other hand, considers
contestation as a practice which arises when a norm is breached, thus signifying
disaccord with an existing fundamental norm stemming from divergent
perceptions of norms by various agents.90 The conflict is sparked by universal
validity claims relating to an existing fundamental norm and the contestation
process ideally results in a defined scope within which the norm is to be
implemented.91 The present contribution suggests a proactive contestation
approach to the non-cooperation discourse as the AU member states’ contestation
centres around the interpretation and application of the state immunity norm.92
This approach highlights the fact that various stakeholders have divergent
expectations on how the non-impunity norm should be implemented in relation
to state immunity particularly of non-state parties to the Rome Statute. Therefore,
a clarification of the extent of the interaction between Article 98 and 27 of the
Rome Statute continues to be sought. Although the issue no longer pertains to AlBashir as he no longer holds state immunity as a former president, the dynamic
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process of interpretation is of great importance for other holders of official
capacity.
4

Understanding the Normative Issues Through Wiener’s Theory of
Contestation

Wiener’s development of the theory of contestation enables a further
comprehension of how contestation works with regard to norm evolution during
the processes involved in international legal intercourse.93 This provides an
opportunity for a magnifying lens through which to re-inspect the non-impunity
vs immunity debate. A re-examination enables an alternative understanding of the
issues at stake when other holders of state immunity from Rome Statute non-party
states are indicted in the future. Wiener’s theory is suited to this debate because it
emphasizes the paramountcy of comprehending contestation as a method of
expressing varied opinions, expectations and experiences in the midst of the
diversity that comes as a natural consequence of globalization and regional
integration.94 Such a backdrop accurately characterizes the norm interpretation
discourse regarding ICL matters.
In order to strengthen global governance structures from a perspective that
encourages access to contestation, the theory of contestation provides a possibility
to identify and address particular ‘conditions of compliance, contestation and
potential conflict.’95 Firstly, it recognizes three stages during the interactive process
of compliance where normativity is constructed and this enables the differentiation
of three types of norms; fundamental norms, organizing principles and
standardized procedures. The first sort, also referred to as type 1 norms, include
commonly shared fundamental norms that are essentially paramount as they
encompass moral claims that are deemed universal or globally recognized. In the
present case, the non-impunity norm and the sovereignty norm would be classified
as such. Type 1 norms are to a larger extent non-controversial in principle but their
practical implementation in turn is to a larger extent contestable.96 The second
category, organizing principles, alternatively referred to as type 2 norms, can be
seen as ‘ground rules’ for the implementation of universal validity claims in a
particular context.97 They materialize through various processes of international
interactions including legal, political processes such as jurisprudence and
policymaking respectively. Due to the fact that organising principles evolve with
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practice, they are considered to be more legitimate, both in theory and practice.98
In the present case, despite it flowing directly from sovereignty, head of state
immunity would be classified as a type 2 norm. This is because the principle of
state immunity originated as a result of interactions between nations and has
evolved with time owing to such international cooperation as well as political
negotiations and jurisprudence. Standardized procedures, the third category,
otherwise referred to as type 3 norms consist of precise and clear-cut instructions,
rules and regulations with regard to statutory provisions. Although they do not
readily stir up moral challenges, these sort of norms tend to be controversial in
terms of implementation as they might encroach upon the personal interests of
various actors.99
This distinction in norms aids in understanding the controversies in the
immunity vs non-impunity debate. The obligation on international tribunals and
states to prevent, deter and fight against impunity is directly connected to the
universally recognized protection of humanity and the right of each individual to
be free from harm. A low frequency of reactive contestation is typically associated
with the non-impunity norm. Although it occupies greater legitimacy due to its
broad moral standing and wide global recognition of its claims, it also results in a
high frequency of proactive contestation.100 The organizing principle of immunity
of heads of state is a result of political negotiations, these norms reflect negotiated
normativity which transpires between diverse agents, platforms as well as
meanings-in-use as a result of their distinct experiences and knowledge.101 As a
result of the reflection of shared practices under organizing principles, the
frequency of proactive and reactive contestation is quite regular when compared
to type 1 or type 3 norms. According to the theory of contestation, this is where
the legitimacy gap lies. The legitimacy gap is the stage which normative nuance is
contested, its identification is crucial as it indicates the point in the complicated
processes of international relations where diversity in meaning and actors clash
through application.102 Due to them being highly formalized, type 3 norms on the
other hand result in a high frequency of reactive contestation which means they
are more likely to be opposed or rejected; and a low frequency of proactive
contestation, which means they are less likely to be substantively contested.103 Table
1 below is an illustration of the typology of norms and their level of contestation
vis a vis the immunity vs non-impunity debate.
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Table 1: Contestation frequency in the immunity vs non-impunity discourse
Norm category

Norm in
question

Contestation

Consequence

Reactive

Proactive

Fundamental norm
(type 1)

Non-impunity
Sovereignty

Low

High

Global norm,
common recognition,
high moral standing
and legitimacy

Organising
principle
(type 2)

State immunity

Regular

Regular

Politically generated,
legitimacy gap,
negotiated normativity

Standardised
Procedures
(type 3)

Article 27 and
98 Rome Statute

High

Low

Relationship between
Art 27 and 98 unclear,
various interpretations
create differing
comprehensions,
potential conflict

Adapted from A. Wiener, ‘A Theory of Contestation’104

In order to overcome the legitimacy gap, the theory of contestation
identifies and presents the second category of norms, organizing principles, as the
normative point where the possibility for contestation should be established and
cultivated. This is where normativity can and should be negotiated.105 At this stage,
the normativity of norms is debatable and therefore flexible. Organizing principles
are a result of constantly evolving political deliberations pertaining to the
implementation of fundamental norms.106 However, norm implementation is not
the pinnacle in the norm cycle; it merely indicates a stage within the cycle of
‘constitution, contestation and re-constitution of normative meaning…’ and a
critical engagement with norms at this stage provides a unique opportunity for
resolving conflict and conciliation.107
The suggestion to focus on organizing principles clarifies the link between
the moral claims reflected by fundamental principles, and the practical
implementation of the third category of norms reflected in the Rome Statute
provisions. In other words, the connection between fundamental norms and
standardized procedures ‘establishes a conceptual bridge between the contested
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universal validity and the constructed socio-cultural quality of norms.’108 Moreover,
despite the fact that standardized procedures are highly necessary for the
implementation of fundamental norms, the high level of reactive contestation
inherently linked to type 3 norms, as the theory of contestation reveals, is
understandable, as they naturally limit the choices available to designated normfollowers. The high frequency in reactive contestation at this stage can be said to
be consequential of the restraint on their sovereignty. As immunity is a corollary
aspect of sovereignty, the unresolved tension between article 27 and 98 of the
Rome Statute inevitably has implications on the principle of sovereignty.
Perhaps one of the most constructive aspects of the theory of contestation
in relation to the current discourse is its acknowledgement of the diversity in
agency and nuance of norms, which is reflected in the categories of the distinction
of norms. The theory concedes that as long as diversity continues, contestedness
will continue to be a pivotal organizing principle in global governance
institutions.109 Through the theory, Wiener goes further than merely utilizing
diversity as a critique; she develops it as a pivotal condition under a concept she
calls the diversity premise. In order to thoroughly encapsulate and complement the
diversity premise, she suggests treating the negotiation of normativity as a process
of cultural cosmopolitanism.110 The concept of cultural cosmopolitanism has great
potential for pacifying tensions between stakeholders regarding the immunity vs
non-impunity matter. This is because the concept celebrates cultural plurality and
aims at encouraging it, despite the acknowledgment that such cultural diversity
leads to differing interpretations of norms.111 Cultural cosmopolitanism supports
the claim made by the theory of contestation that communities cannot be
undermined in modern day international relations as the ‘legitimacy of
fundamental or meta-norms depends on the very conditions under which their
normativity is negotiated or morally justified.’112 Such a perspective highlights the
significance of global dialogue whilst also underscoring the absence of it in some
cases and its limited scope within the AU-ICC discourse.113 Although the principle
108
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of quod omnes tangit dictates that ‘what touches everyone should be approved by
everyone’, the unfortunate reality is that access to contestation and approval
processes is not unlimited for various stakeholders.114 For instance, a reassessment
of the early stages of negotiating, diffusing and implementing the Rome Statute
through the lens of the theory of contestation reveals that African states had no
access to purposeful contestation of international legal norms.115 This makes the
current institutional conflict between the AU and ICC over the interpretation of
Article 27 and 98 of the Rome Statute inevitable as the regional organization tries
to reclaim influence over the normative reconstruction of some IL norms. The
significance of dialogue or multilogues116 as a means of incorporating and
maintaining diversity and inclusivity can therefore not be over-emphasised in this
particular discourse.
This means that the acknowledgement of contestation as a pre-requisite or
essential part of international normative intercourse subsequently puts more value
and emphasis on the interpretive concession arrived at after dialogue rather than
the fundamental norm reflected in a formally validated statute.117 Which raises the
question, are the existing structures in the present discourse conducive enough to
allow cultural cosmopolitanism and diversity in global dialogue to thrive? There are
various platforms for the contestation of ICL norms besides the ICC itself. These
are the AU Assembly, the Security Council and the ASP which are provided for in
the Rome Statute’s Article 112. Examining the internal capacities of these
platforms for equal access to contestation goes beyond the scope of this article
but is certainly a curious avenue for future research. However, the contestation
theory demonstrates that the continually changing interpretation of norms before
the ICC and their continued contestation by the AU and some African states is
certainly a valuable part of the normative process in a discourse with multiple
global actors.
4.1
Lessons Learnt
While the situations before the court demonstrate the complexities of complying
with ICL obligations in the midst of seemingly competing norms, they also
illustrate that interpretation is a crucial aspect of norm development. However, the
ICC’s and AU’s varying interpretations reveal different meanings-in-use of the
114
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immunity, non-impunity and consequently the sovereignty norms. This indicates
the necessity of complete engagement by all parties but especially those considered
less powerful and/or previously excluded in constructive processes of normative
interpretation, such as former colonies. The significance of their participation is
discussed in later sections below.
In comparison with the decisions against Malawi, Chad and the DRC, in
the decisions against South Africa and Jordan, PTC II handed out more
comprehensive decisions. The more detailed interpretation in the latter cases could
simply be an indication of the manner in which the legal discourse has evolved
since the Malawi and Chad decisions were handed down; or, it could be due to
South Africa and Jordan’s legal counsels’ more thorough engagement with the legal
issues at hand; or, it could be a combination of both. The lack of engagement with
the Court regarding substantive matters in the DRC, Malawi and Chad decisions is
regrettable as those states did not attempt to consult with the court according to
Rule 195 and Article 97 of the Statute.118 Moreover, it cannot be said that they
submitted extensive written and oral legal arguments like South Africa and
Jordan.119 These were missed opportunities by these states to bring the discourse
forward by clarifying points of contention, considering that the Court
acknowledged the complexity of the matter before it.120 The Court cannot be
expected to engage on its own, as this is not the nature of adversarial legal
contention. In order to invoke normative impact, states have to be involved in all
the ‘processes of evaluating, confirming, rejecting, or sorting out the plurality of
meanings.’121 Access to processes of norm validation and contestation including
chances to access it via often exclusive court proceedings tend to be restricted.122
Before such proceedings, it is therefore highly recommended that African states
strategically demonstrate greater and continued enthusiasm before international
tribunals in challenging the normative structures that govern them, so as to achieve
the transformative normative impact they seek. If the basis of IL was founded on
the colonial encounter which was characterised by exclusion and subordination,
legal contestation could be the mechanism that African states utilize to devise and
influence IL afresh, free from colonial influence. Although noncompliance is a
form of legal contestation that over time and in high frequency establishes state
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practice,123 the active engagement and contentions with the legal issues by states’
counsel and the court are what contribute towards the shaping of normative
meaning-in-use, ultimately norm development and re-interpretation. After all, the
‘participation of a state whose conduct is challenged’ is highly significant in
international legal processes that are based on the consent of sovereign states.124
Procedurally, Rule 195125 and Article 97 of the Rome Statute provide the
option for state parties to inform and consult with the court to resolve matters
should they foresee any challenges in complying with its requests. While these
provisions create a platform for states to engage in dialogue with the Court, the
mechanisms appear self-defeating as far as legal contestation is concerned. This is
because the PTCs have themselves pronounced that even if dialogue is pending or
currently ongoing, it does not impact the Court’s request and expectation for
cooperation.126 Consequently, states that have interpretational differences with the
Court are still expected to comply even in the midst of negotiations. Although the
Appeal Chamber in the judgement against Jordan later stated that a ‘state may
indeed approach the consultation process in the manner of stating a preliminary
position that is seen as posing an obstacle to cooperation,’127 the rigidity of a
(non)compliance spectrum seems to stifle conditions for the possibility of
normative development. In addition, the Court’s strictly universal interpretational
approach does not seem to allow room for diverse views in the negotiation of
normativity as it strictly results in non-compliance findings. In turn, such
classifications seemingly resist the plurality and dynamic quality of normative
meaning. This results in the creation of rigid legal perspectives that view
contestation as a complication, non-compliance as anarchy and states that partake
in it as troublemakers disturbing the perfect order of a compliance-based system
whilst undermining the stability of norms. Instead of contestation within ICL
being viewed as part and parcel of the normative process, it is viewed as a problem
that warrants sanction by referral to the Security Council and the ASP.
4.2

Added Value of the Contestation Angle

4.2.1 Contestation as a Mechanism for Normative Ordering
The prevailing plurality of interpretations by different stakeholders could raise
fears of fragmentation in ICL when viewed from a compliance perspective.
However, normative contentions do not necessarily result in disorder or
This would be significant given the exclusion of state practice of third world nations in establishing the
creation of customary international law, despite the democratization of the process by the ILC. See Chimni,
(2018) at 20-27.
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complexities in the international criminal justice system. From a contestation
perspective, the resulting “diverse set of normative orders allows for an
engagement in practices of controversy” and this “should be seen as a productive
and structuring element, rather than as evidence of an incomplete or dysfunctional
normative order.”128 Order could in fact result from what is perceived as disorder
if it is seen as an indication of plurality among global actors; a sort of “self-help
system that gives way to more democratic conceptualization” of a global order that
lacks a central authority that creates orderliness.129 This of course would be the
result if all actors have equal access to contestation. Since normative controversy
contributes towards the moulding of nuance, what is essentially perceived as chaos
from a universalistic perspective is actually the process of constructing and reconstructing normative order.
4.2.2 Contestation as a Mechanism for Achieving Legitimacy and Fighting Hegemony
With the exception of jus cogens, the contemporary global legal order has seen an
increasing number of norms being contested based on either their validity or
content.130 Stefan Oeter notes that the increase in contestation at the global level
should not be misconstrued as a threat to the normative constellation. Instead, it
represents two things: first, that access to contestation is a democratic right which
states are free to exercise; second, that it is an opportunity for a progressive
discourse that could identify and develop ‘shared meanings-in-use.’131 Such a
political right to prescribe and enhance the meaning-in-use of the normative
structure applicable to a particular global community is essential in that it provides
a source of legitimacy to the otherwise undemocratic and highly political processes
in world structures.132 In fact, contestation is an indispensable pre-condition for
the legitimacy of norms and the more regular it is, the more it boosts legitimacy in
global governance.133
Unfortunately, processes of legitimation tend to draw our attention to ‘the
procedural and dynamic dimension of normative controversy, rather than to the
actual substance of the contention.’134 In the midst of the various conflicts that
surround the nuances of norms in varying cultural backgrounds after they gain
validity, contestation is actually the type of critical dialogue, which is integral for
transformation in a society as it enables the confrontation of issues essential for
128
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global governance.135 Viewing the previous non-conformity of some African states
in relation to the arrest and surrender of Al-Bashir as pro-active contestation, as
the present article suggests, does not in any way rule out any dubious ulterior
political motives some African governments might have for non-compliance with
ICC cooperation requests. This possibility, much like in any region of the world,
still remains.136 After all, proposals for alternative normative meaning can be
informed by bias, unanticipated change in domestic events or by calculated political
strategy.137 On the other hand, they could also be inspired by perceptions shaped
by the historical context and present-day experiences of marginalization in a
hierarchical global order.138
The entrenchment of hegemony in international criminal justice structures
has especially jeopardized the legitimacy of certain processes. To that end,
contestation can be justifiably utilized as a mechanism by weaker states to shine a
spotlight on the long-established inequality and lack of democracy within global
governance structures139 as well as to push for reform in this sector. For instance,
the AU has long been advocating for the amendment of certain provisions in the
Rome Statute which they deem as resulting in the unequitable application of the
Statute, without much success due to the support afforded to those clauses by
powerful states.140 Additionally, the AU’s stance in the Al-Bashir saga is premised
on bringing into question the interpretation that the Security Council has the
authority to deny immunity to sitting heads of state of non-state parties to the
Rome Statute. Previous ICC-PTC interpretive approaches such as the ‘implied
state-party’ and the ‘inferred waiver’ approaches had sought to imply much wider
ranging powers for the Security Council which would have increased the Council’s
grasp on the application of international criminal justice. This affords the Security
Council broad powers to override a consent-based system of IL where states are
bound after ratification of a statute, thereby aiding in upholding the ingrained
hegemony and inequalities in global governance structures. Giving the Security
Council the ability to strip heads of state of non-state parties of their immunity
yet officials from the permanent five members of the Council can never be
135

Wiener (2014) at 2 and 40. See also Wiener (2004) 85.

States have been known to come up with creative ways to avoid accountability, for instance the US
constantly exerts its power to prevent the ICC from investigating or prosecuting its nationals. See for instance,
Daniel Boffey, ‘UN court judge quits The Hague citing political interference’, The Guardian, (28 January 2019)
<https://www.theguardian.com/law/2019/jan/28/international-criminal-court-icc-judge-christoph-fluggequits-citing-political-interference-trump-administration-turkey> (accessed 20 July 2020)
136

137

Krook and True (2012) 111.

For more on this see, Dorothy Makaza, ‘African States and International Criminal Law: Rethinking the
Narrative and Contextualising the Discourse,’ in Joanna Nicholson (ed.), Strengthening the Validity of International
Criminal Tribunals (Brill, 2018) 313–41.
138

M. Zürn, M. Binder, and M. Ecker-Ehrhardt, ‘International authority and its politicization’ (2012) 4:1 Int.
Theory 69, at 70.
139

140

Eg. Articles 16, 27, 63, 70, 112 and the Preamble. For a detailed discussion, see Makaza (2017) at 492-500.

TWAIL Review, Issue 2 (2021) ~ Makaza-Goede, ‘Through the Contestation Looking-Glass’

83

brought before the ICC is one of several structural mechanisms upholding the
predominance of a select few states over others.141 Hegemony is further
perpetuated by the fact that three of the permanent five members of the Council
are not party to the Rome Statute, two of which have previously signified that they
have no intention of ever being part of the Court. This points to the
institutionalisation of hegemony as global governance structures like the Security
Council have been utilised to bolster it. It is therefore noteworthy to differentiate
between the normative transformative potential sought through contestation when
used by less powerful states as a counter-hegemonic mechanism and hegemonic
contestation by powerful states who instead seek to reinforce their will and might
in IL and governance structures.142 Hegemonic contestation at its core is not only
about powerful states imposing or strong-arming less powerful ones; it is also
intended for the rest of the world to internalise ‘the necessity and legitimacy of
domination’.143 Unlike counter-hegemonic contestation, actors in hegemonic
contestation strategically aim to instil their views and preferences as universal.144
On a more constructive note, legitimacy is created when all states including
and especially those deemed weaker, have the ability to access contestation. This
possibility is crucial in that the inclusiveness of the decision-making process
facilitates the development of norms by transforming various ‘meanings-in-use’
into ‘shared meanings-in-use’. Furthermore, the transformative power of proactive
contestation on account of disenfranchised states lies in what appears to be the
chaos and conflict concerning existing fundamental norms.145 Oeter succinctly puts
it as:
only when every segment of society has the feeling that its voice is heard, its values
and interests are respected and taken on board in political decision–making, and
that it can make its voice heard by contestation, will the normative order gradually
emerging over time be perceived as legitimate.146

Making contestation more accessible has therefore been found to be pivotal ‘for
just and legitimate political order, whether within the constitutional boundaries of
nation-states, or beyond.’147
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Examining the issues in this discourse from a contestation angle provides
a valid opportunity to shine a light on the plight of previously disenfranchised
states without merely dismissing them as baseless incidents of non-compliance. It
provides the lens through which to seriously consider the multiplicity of world
perspectives and even more so, those previously side-lined. It encourages such
states’ access to processes that enable them to validate the very norms that govern
them.148 The additional value of enabling the possibility for those states deemed as
weaker, to challenge the ‘substantive value’ of the norms utilized in global
governance through regular contestation is that ‘less powerful agents, even through
claimants, obtain the right to act as stakeholders and, as such have a firm place in
the process of re-negotiating normativity.’149 Contestation provides the
opportunity for various actors regardless of whether they are viewed as being at
the bottom of the global hierarchy of states, to take part in global governance
through re-negotiating the meanings of norms and or the boundaries connected
to their application. By challenging specific meanings that have been accepted and
perpetuated by dominant powers, less powerful states can confront and contribute
to the established global doctrinal and value systems governed by such meanings.
After all, ‘as a political practice, contestation includes the power of defining the
meaning-in-use of the norms that govern a political community.’150
5

The Significance of a TWAIL Perspective to the Compliance and
Immunity Debate

In seeking to establish whether there are exceptions to state immunity and to what
extent they could be applied in situations similar to the one discussed here, if at all
they exist, it is important to note that consequently, what was being contested was
no longer the legal validity of Al-Bashir’s indictment. What was being contested
was the requirement by the court that other states cooperate in his arrest and
surrender while he still held the position of head of state, a situation which might
recur in future. It is important to comprehend the substantive and further
normative significance, as well as the practical significance, of such contestation.
The substantive implications have already been discussed in previous sections.
Normatively, actors on both sides, for and against the restriction of state
immunities seek to have their normative interpretation prevail as it would entail the
authority to maintain correctness when each party determines which actions or
omissions constitute what is normatively ‘good,’151 thereby presenting an
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opportunity to influence state (non)compliance determinations.152 The significance
of a global interpretational battle of international norms lies in the fact that the
power of interpretation can be used to reinforce hegemony in global structures
and to influence what is permissible under IL.153 Since IL plays a pivotal role in
maintaining and legitimizing hegemonic structures in global governance, the stakes
are high for states in the global South as they seek to meaningfully partake in the
re-interpretation of norms thereby influence the alteration of the global
constellation of knowledge and power.154
On a practical level, the ICC-PTC and AC purport that the prosecution of
a head of state by an international court would not violate the sovereign equality
of states as international tribunals are independent from the political influence of
states.155 Ideally, this would be true. However, it has been demonstrated that the
powers of deferral and referral held by the Security Council are among the main
factors that tip the scales of justice in favour of a select few powerful states.156 In
the Al Bashir situation, the fact that the ICC acquired its authority through
Resolution 1593 of the Security Council, a highly political and non-democratic
body, reflects the incompatibility of the Rome Statute’s referral system entrenched
in Article 13(b), with the principle of sovereign equality of states at the apex. The
Security Council has continually failed to utilize the power of the same provision
to address atrocities in other parts of the world. Additionally, the ICC Office of
the Prosecutor’s (OTP) failure to initiate investigations in some situations and the
peril of others which have been stuck in the never-ending ‘preliminary
examination’ status reek of hegemony at play in the international criminal justice
system.157 Therefore, in a situation where the court attained jurisdiction by virtue
of a Security Council referral, the ICC’s proposition that the court is not swayed
by the politics of states is a moot point at the expense of states that are considered
weaker.158
The aforementioned factors point to the significance of a TWAIL
perspective on the compliance and immunity discourse. Such an approach enables
152
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the opportunity to consider the common destinies and similar histories of African
states as contributors to their intersubjective consensus of the interpretation of
some inequitable ICL rules. It provides an opportunity to challenge the legitimacy
and equity of the underlying Kantian legal custom159 of universality and morality
in IL. Whose morals and which universal values prevail in the midst of a plural
reality of the lived experiences and histories160 of peoples in the global south and
those in the north? A point of departure of a TWAIL approach in analyzing IL is
to consider the ‘concerns that characterize the Third World today’ and to question
dominant views of international legal knowledge that do not do so.161 This means
a TWAIL approach is significant to the issues at hand as it provides the lens
through which to re-examine some contentious questions that challenge the
assumptions of universality in ICL. Such questions include but are not limited to:
who partakes in the creation of IL and ICL norms? Who develops them? Who
interprets them? Does this affect (non)compliance determinations and/or the
obligations flowing from them? How does this influence the development of
customary IL, if at all? And how can we understand the link between these
questions and contemporary state (non)compliance with ICL, particularly by states
in the global south? The premise is that these factors have a bearing on global
equity and subsequently the (non)compliance of those states that are at the
receiving end. A reconsideration of the foundation of IL, its development and
current status while drawing on TWAIL strategies and insights has the potential to
shed light on some African states’ behaviour towards ICL and subsequently
noncompliance.162 This is because through the insight deduced from the empirical
history of IL’s relationship with African people, TWAIL ‘tends to imagine and
predict the ways in which IL will behave toward the “third world” (or some part
thereof) in the near and long term.’163 More importantly, since ICL is connected to
state power and its application has implications for states’ sovereignty, a Third
World Approach to International Criminal Law (TWA-ICL) analysis is highly
significant as it demonstrates the utilisation of IL to dominate less powerful states
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while at the same time providing protection for powerful ones and their allies.164
This all the more necessitates a decolonisation of ICL norms and structures which
includes the connection between the international courts such as the ICC and
traditional institutions of global power such as the UNSC.165 TWAIL has been
instrumental in advocating for continuous and effective strategies for the
decolonisation of IL.166 The principle of contestation provides such an
opportunity through its potential for inclusivity and diversity in the voices that
contribute towards the reconceptualisation of IL norms.
5.1
TWAIL and Critical Constructivism as Allies
The present article’s additional significance lies in its focus on states in the global
south—a group of states which have often been the focal point of some
institutional and compliance debates albeit from global North and West
perspectives. Obiora Okafor concisely states:
focusing on the under-studied resistance of third world peoples; together allows
TWAILers (and their intellectual allies) to more effectively write the Third World
into international legal history and analysis, and alter many of the doctored
pictures of IL and institutions that all-too-often dominate the international legal
imagination.167

This article therefore contributes towards the body of scholarship that retells ICL
from the vantage point of less powerful states in the global South.168 Such a
TWAIL agenda echoes the post-colonialism enquiry to ‘fill the many gaps in
Eurocentric constructions of the world so that people and ideas associated with
former colonies can be visible, audible and influential’ in the present day.169 While
realist perspectives have dominated the compliance research agenda in IR at the
cost of the marginalisation of alternative perspectives.170 Prominent IR scholars
have also long identified critical approaches to compliance research as being in
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short supply.171 In this light, TWAIL and critical constructivism become powerful
critical tools for shinning a spotlight upon perspectives that have previously been
excluded in the construction and re-construction of international norms such as
those of the global south. Additionally, the two approaches are a good fit
particularly because their application tends to reveal how global power relations
are legitimised by legal norms.172 TWAIL scholarship has been pivotal in calling for
perpetual strategies for resistance to counter hegemony in IL practices by way of
reforming and reconceptualising this field of law.173 As an academic method, the
challenge in some TWAIL scholarship has been whether it can go further than just
being reflexively critical to actually proposing solutions as well as novel ways which
non-TWAILers can also work with.174 The present contribution submits that
proactive contestation can be an effective mechanism to these ends.
6

Concluding Remarks

While it is clear that the ICC’s objective is to prosecute perpetrators of atrocities,
the manner in which it is done should be according to principles of IL. However,
the content and scope of IL norms is ever evolving and highly contentious as the
present article has shown. As a result, the various legal approaches taken by the
ICC in asserting non-compliance created speculation that the Court intended to
‘get Bashir at all costs’ regardless of the legal interpretive consequences.175
Similarly, the AU’s interpretive stance which seemed to evolve with each change
in context also led to the suspicion and conjecture that the regional organization
intends to protect African leaders from accountability.176 Nonetheless, the various
policy perspectives reflected by the ICC and the AU’s dynamic interpretations
resulted in tension between the two stakeholders. This discourse is an illustration
of how contestation is usually problematized instead of being viewed as a natural
part of normative character.177 The process of reinterpreting norms creates law and
aids its evolution through processes of legal justification by various parties.178 With
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regard to the state immunity saga and whether or not the ICJ’s eventual final
interpretation will be legally convincing, this article has shown that when examined
from a proactive contestation angle, the interpretive transitions in the discourse
are merely indicative of a typical process in norm development where multiple
actors prioritise norms differently. Eventually, the implementation of legal norms
depends on such continued and equitable access to justification processes as a
pivotal part of ensuring their applicability.
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