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Abstract
The economic and political power of transnational corporations (TNCs) in the globalized world has hugely
increased in recent years, even though their engagement as central players in the capitalist world economy dates
to the dawn of European colonial enterprise. Corporate policies then and now have been twofold. On the one
hand, they justify their operations in peripheral countries as triggers of development and progress. On the other
hand, they usually commit or are involved in severe human rights violations and environmental harms that often
go unpunished with local elites' connivance. This paper introduces the concept of “coloniality” to understand how
peripheral local elite engagement promotes and reinforces TNCs’ abusive human rights practices. The article
will analyze the Ecuadorian National Court of Justice's deployments that condemned Chevron to compensate
local Ecuadorian communities for causing over 30 years of environmental damage. The conclusion is that this
case shows the lack of accountability of TNCs in the Global South, underpinned by a fragile international
regulation, lies on a continuing colonial logic characterized by a pervasive colonizer/colonized dichotomy that
drives relations of domination from the Global North over the South and within the Global South.
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Introduction

Becoming a scholar entails both doubts and responsibilities. Those of us choosing to
live our lives between research and classrooms do so convinced, most of the time, that
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education plays an important role in society through its transformative power and
emancipatory capacity.
In the globalized world, the economic and political power of transnational
corporations (TNCs) is proliferating.1 According to the British NGO Global Justice
Now,2 69 of the world's 100 largest economies are TNCs, and only 31 are states. The
same study found that the combined revenues of the TNCs Walmart, Shell, and Apple
are higher than the world's 180 most impoverished countries' combined revenues.
While developed countries usually base these companies' headquarters, their economic
activities' adverse social and environmental impact occurs in the peripheral countries,
especially in South America, Africa, and Asia.
TNCs often find local political support because they supposedly create jobs
and boost the countries' economies where they settle. However, many of them commit
serious and recurring human rights violations and environmental damage through their
operations. 3 Ruggie points out that ‘multinational corporations became the central
focus of business and human rights because their scope and power expanded beyond
the reach of effective public governance systems, thereby creating permissive
environments for wrongful acts by companies without adequate sanctions or
reparations.’4 Scholarly research and court judgments show that victims find it difficult

We use Hernández Zubizarreta’s idea of transnational corporations as entities “constituted by a parent company
created in accordance with the legislation of the country in which it is located and which establish themselves in
other countries through direct foreign intervention, without creating local companies or by means of subsidiaries
that are constituted as local companies, according to the legislation of the recipient country of the activity” (authors’
translation): Juan Hernández Zubizarreta. El tratado internacional de los pueblos para el control de las empresas transnacionales:
una análisis desde la sociologia jurídica (Paz con Dignidad; OMAL, 2017) 9.
1

Global Justice Now, ‘10 biggest corporations make more money than most countries in the world combined’
(September 2016) http://www.globaljustice.org.uk/news/2016/sep/12/10-biggest-corporations-make-moremoney-most-countries-world-combined (accessed Nov 09, 2019).
2

Olivier de Schutter, ‘Rights in action. In: International Federation for Human Rights (FIDH). Corporate
Accountability for Human Rights Abuses. A Guide for Victims and NGOs on Recourse Mechanisms,’ (2016), P.
7, https://www.fidh.org/IMG/pdf/corporate_accountability_guide_version_web.pdf (accessed 01 July 2021).
Moreover, according to the report ‘The 'Canada Brand: Violence and Canadian Mining Companies in Latin
America’, there are innumerable acts of violence linked to Canadian mining projects involving different types of
people: ‘Of the 14 countries that we studied, deaths occurred in 11; injuries were suffered in 13; and legal complaints,
warrants, arrests and detentions were issued in 12. Physical violence was by far most prevalent in Guatemala, which
accounted for 27.3% of deaths, 50% of disappearances, 22% of injuries, and 73.3% of instances of sexual violence.
By contrast, criminalization and legal complaints were most prevalent in Mexico, which accounted for 42.3% of
warrants and legal complaints, and 13.2% of arrests, detentions, and charges. It should be noted that Mexico was
home to the highest number of mining projects (6) linked to reported violence.’ Imai, Shin and Gardner, Leah and
Weinberger, Sarah, ‘The 'Canada Brand': Violence and Canadian Mining Companies in Latin America’ (December
1,
2017).
Osgoode
Legal
Studies
Research
Paper
No.
17/2017,
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2886584 (accessed 10 July 2021).
3

John Gerard Ruggie, Just Business: Multinational Corporations and Human Rights (W. W. Norton & Company, 2013)
15.
4
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to file claims against such businesses and obtain compensation for the damage
caused.5
Although a lack of access to remedy for social and environmental harm caused
by TNCs is also a problem in many developed states, especially for Indigenous
Peoples,6 this article will look specifically at the obstacles to hold TNCs accountable
when they commit abuses outside the country of their headquarters and through its
subsidiary corporations. The long and tortuous path towards the enforcement of the
Ecuadorian Court of Justice's award that condemned the US transnational company
Chevron to pay $ 8.6 billion to local communities (the plaintiffs of the lawsuit) for
social and environmental violations committed by the company over 30 years of
activity in that country will illustrate this problem.
International human rights law does not have direct corporate accountability
mechanisms. In the case of human rights abuse, the victims often rely on the countries'
domestic legal systems where the companies have committed the violations. This
reliance on domestic legal systems has made it difficult to seek redress and punishment.
For example, by ceasing their business activities in a given country, TNCs avoid
liability, and local victims encounter obstacles in their search for justice, thereby
perpetuating impunity. That is what happened in the Chevron case, as this paper will
discuss.
The central role of TNCs in the global economy and the damage to local
vulnerable populations is not new and has historically been justified as tolerable effects
of development.7 Drawing from the concept of coloniality, coined by the Peruvian

For more details, see: UNHRC, Communication No. 1457/2006, Poma Poma v. Peru (April 2009),
http://www.worldcourts.com/hrc/eng/decisions/2009.03.27_Poma_Poma_v_Peru.htm (accessed 23 October
2021). IACtHR, Case of the Kaliña and Lokono Peoples v. Suriname (November 2015),
https://www.corteidh.or.cr/docs/casos/articulos/seriec_309_ing.pdf (accessed 23 October 2021).
Juan
Hernández Zubizarreta (2017).
5

Some examples of TNCs causing social and environmental damage in developed states include: BHP (Australian
headquarters) and Rio Tinto (UK headquarters) have both destroyed Aboriginal lands in Australia. See ‘Mining
Firm Plans to Destroy Indigenous Australian Sites, Despite Outcry’, New York Times, 11 June 2020
https://www.nytimes.com/2020/06/11/world/australia/indigenous-caves-BHP-mining.html (accessed 10 July
2021). However, the CEO of Rio Tinto stepped down months later, after it was revealed that the company
destroyed important cultural indigenous sites. See NPR, ‘A Mining Company Blew Up A 46,000-Year-Old
Aboriginal Site. Its CEO Is Resigning’ (11 Sptember 2020) https://www.npr.org/2020/09/11/911866159/amining-company-blew-up-a-46-000-year-old-aboriginal-site-its-ceo-is-resigning (accessed 10 July 2021).
6

In Canada, conflict between First Nations and US-headquartered mining company Newmont. See Reuters,
‘Canadian First
Nation,
with rare sway over mining,
puts Newmont
on notice’
https://www.reuters.com/business/energy/canadian-first-nation-with-rare-sway-over-mining-puts-newmontnotice-2021-04-29/ (accessed 10 July 2021). However, this article discusses the fact that the IPs were able to prevent
Newmont from moving ahead.
Immanuel Wallerstein, The Modern World-System II: Mercantilism and the Consolidation of the European World-Economy,
1600-1750 (University of California Press, 2011). César Rodriguez Garavito, Juana Kweitel, Laura Trajber,
‘Development and Human Rights: Some ideas on How to Restart the Debate’ (2012) 9:17 Sur: International Journal
on Human Rights 5-12.
7
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sociologist Aníbal Quijano, this paper aims to analyze why the mechanisms of
accountability against TNCs for human rights and environmental abuses in peripheral
countries remain fragile. The work is divided into three parts. Firstly, we present and
discuss the legal case's complex deployments involving Chevron/Texaco, Ecuadorian
Indigenous and small farmers’ communities affected by its harmful operations, the
Ecuadorian State, and the claimant's lawyer. Then, through the idea of coloniality, we
propose a theoretical framework to understand the colonial reasons behind the lack of
accountability of TNCs for human rights abuse in peripheral countries. Finally, we
analyze the development and shortcomings of the international legal framework to
address human rights violations committed by TNCs.
2

The Chevron Case: How the TNCs’ Victims Lost Out Once Again

The Chevron Corporation (at the time, Texaco) conducted business in Ecuador
between 1964 and 1992 that consisted mainly of oil exploration. 8 The company
extracted the raw material by drilling deep wells ("lodos de perforación"), which
created toxic waste and required utmost care to prevent contamination of the
exploration site.9 Instead of employing its available technology to diminish and even
avoid the adverse effects, the company used a rudimentary drainage system, thereby
saving production costs.10 Cely points out that Texaco-Chevron ‘did not use the same
remediation system in the United States because it wanted to avoid the consequences
of using a polluting system in a developed country, where there are rules and
appropriate standards for trade and business compliance.’11 By adopting this double
standard,
As a result of its operations, huge pools of toxic material were dumped into the wild and
thus contaminated the surrounding rivers and soil, without the company taking any steps
to remedy the problem even after its activities were completed. […] 450,000 hectares of
forest were destroyed, 60,000 million liters of toxic water [were] dumped into rivers, 880
hydrocarbon waste pits [were drilled] and 6.65 million cubic meters of natural gas [were]
burnt in the open.12

Gabriela Cristina Braga Navarro, ‘Homologação de sentença estrangeira condenatória por danos ambientais no
brasil: análise do caso Chevron – SEC n° 8542, Superior Tribunal de Justiça’. (2019) 3 Homa Publica: Revista
Internacional de Direitos Humanos e Empresas 136-146.
8

Nathalie Cely, ‘Balancing Profit and environmental sustainbility in Ecuador: lessons learned from the Chevron
Case’ (2014) 24 Duke Environmental Law & Policy Forum 353-373.
9

Homa – Center of Human Rights and Business. ‘Reflexões sobre o Decreto 9571/2018 que estabelece Diretrizes
Nacionais sobre empresas e Direitos Humanos’ (January 2019) http://homacdhe.com/wpcontent/uploads/2019/01/An%C3%A1lise-do-Decreto-9571-2018.pdf (accessed Sep 22, 2019).
10

11

Cely (2014) 361.

12

Homa (2019).
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All this contamination left behind irreversible damage to local biodiversity, an
immeasurable quantum of deaths, the extinction of Indigenous populations, and a
significant increase in cancer, abortion, and malnutrition in the region.13
After Texaco/Chevron's activities in Ecuador came to a close, thirty thousand
small farmers and Indigenous Ecuadorians14 sought to establish the company's liability
by filing a class-action lawsuit in the United States in 1993.15 However, the suit was
dismissed without merit resolutions in 1994, based on the forum non-conveniens
principle.16 Forum non-conveniens involves the discretionary power of a court to refuse
jurisdiction to hear a case when it considers another court more appropriate. The US
court ruled that the claimants should file the lawsuit in the country where the
defendant had committed the alleged damage, notably Ecuador. 17 As a result, the
claimants sued Texaco/Chevron in Ecuador in 2003, presenting grounds for its
liability and seeking compensation for the violations.18 In parallel, in 2009, Chevron
(renamed by this time) sued the Ecuadorian State before the Hague Permanent Court
of Arbitration, aiming to interrupt the Ecuadorian lawsuit based on a bilateral
investment protection treaty between Ecuador and the United States.19 Local pressure
in Ecuador continued until 2012, when the Sucumbíos Provincial Court held Chevron
liable and ordered the transnational company to pay $8.6 billion to the local
communities. Considering punitive damages and legal costs, the total amount rose to
an estimated $18 billion.20 The Ecuadorian Court of Justice upheld the ruling in the
same year.21
Meanwhile, the victims had to endure a long journey seeking the approval of
the Ecuadorian judgment in States where the transnational corporation still had assets,
such as the United States, Canada, Argentina, and Brazil once Chevron had terminated
its activities on Ecuadorian soil.

Navarro (2019) 136-146. See also: Lorenzo Pellegrini, Murat Arsel, Martí Orta-Martínez and Carlos F. Mena,
‘International Investment Agreements, Human Rights, and Environmental Justice: The Texaco/Chevron Case
From the Ecuadorian Amazon’ (2020) 23 Journal of International Economic Law 455–468.
13

More information about the plaintiffs’ claims, see UDAPT, http://texacotoxico.net/en/who-we-are/ (accessed
29 October 2021)
14

15

Aguinda v. Texaco, Inc. 850 F. Supp. 282 (S.D.N.Y. 1994).

16

Ibid.

17

Homa (2019).

Corte Nacional de Justicia de Ecuador, Tribunal de la Sala de lo Civil y Mercantil, Juicio No. 174, 2012,
http://doc.corteconstitucional.gob.ec:8080/alfresco/d/d/workspace/SpacesStore/e76925ac-916b-499f-a526ff67c405e2e7/acto_impugnado_0105-14-ep_parte3.pdf?guest=true (accessed Feb 08, 2021).
18

19

Navarro (2019) 136-146.

20

Corte Nacional de Justicia de Ecuador (2012)

21

Ibid.
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Before discussing all the attempts to enforce the decision outside Ecuador, it
is worth clarifying another intriguing chapter of this case. In February 2011, Chevron
filed a Racketeer Influenced and Corrupt Organizations (RICO) lawsuit in the United
States against the U.S. lawyer Steven Donziger who represented the Ecuadorian
plaintiffs before the Ecuadorian Court.22 In March 2014, U.S. District Judge Lewis
Kaplan, from Southern New York District Court, found that Mr. Donziger and his
legal team obtained the Ecuadorian decision by corrupt means, such as fabricated
evidence, bribes, and ghost-wrote court documents. As a result, the Judge stated that
the Ecuadorian decision violated the U.S. public order and barred the lawyer and
plaintiffs from collecting the $9.51 billion judgment.23 In August 2019, Judge Loretta
Preska, from New York’s Appellate Division, First Department, sentenced Mr.
Donziger to home detention for criminal contempt charges drafted by Judge Kaplan
against him.24 On August 13, 2020, Judge Preska upheld Judge Kaplan’s opinion and
disbarred Mr. Donziger.25 These U.S. rulings are not yet definitive, but they have been
considered utterly controversial, unusual, and criticized by uncountable human rights
organizations worldwide.26
Having been unable to enforce the US's decision, the plaintiffs continued their
long journey, starting through Canada. The lower Ontario State Court upheld the claim
to enforce the Ecuadorian judgment based on a relationship between the parent
company (Chevron) and its Ecuadorian subsidiary.27 Subsequently, the Ontario Court
of Appeal overturned the lower decision due to a lack of connection between the
Canadian subsidiary and the defunct Ecuadorian subsidiary.28 Both Chevron and the

22

Chevron Corp. v. Donziger, 974 F. Supp. 2d 362 (S.D.N.Y. 2014).

Business & Human Rights Resource Centre, Texaco/Chevron lawsuits (re Ecuador), (21 September 2020)
https://www.business-humanrights.org/en/latest-news/texacochevron-lawsuits-re-ecuador-1/ (accessed Feb 12,
2021).
23

The Intercept How the Environmental Lawyer who Won a Massive Judgment Against Chevron Lost Everything, (29 January
2020), https://theintercept.com/2020/01/29/chevron-ecuador-lawsuit-steven-donziger/ (accessed 12 February
2021).
24

Reuters, Lawyer who took on Chevron in Ecuador is disbarred in New York, (Aug. 14, 2020),
https://www.reuters.com/article/us-usa-donziger-idUSKCN25A2P4 (accessed 29 October 2021).
25

AMAZON WATCH, Is Chevron’s Vendetta Against Steven Donziger Finally Backfiring? (4 October 2021),
https://amazonwatch.org/news/2021/1004-is-chevrons-vendetta-against-steven-donziger-finally-backfiring
(accessed 21 October 2021); Business & Human Rights Resource Centre (30 October 2015), What you Think you
Know About Chevron and Steven Donziger is Wrong, https://www.business-humanrights.org/en/latest-news/what-youthink-you-know-about-chevron-and-steven-donziger-is-wrong/ (accessed 21 October 2021).
26

27

Yaiguaje v. Chevron Corporation, 2013 ONSC 2527.

Yaiguaje v. Chevron Corporation, 2018 ONCA 472 (CanLII), https://canlii.ca/t/hs4mz (accessed 08 February
2021).
28
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plaintiffs appealed to the Canadian Supreme Court, which in 2019 decided to uphold
the Ontario Court of Appeal's decision on the same grounds.29
In November 2012, the lower Argentinian Court granted a provisional measure
to extend the effects of the Ecuadorian decision to their country, allowing the seizure
of the amount charged in the ruling. 30 The higher Argentinian Court upheld the
decision.31 However, Chevron appealed to the Supreme Court, which subsequently
overturned the verdict given to the impossibility of lifting the corporate veil. 32
Moreover, the defendants alleged violation of the right to defense in Ecuador, which
the Argentinian judges determined to violate public order, preventing the recognition
of the Ecuadorian decision.33 In 2017, the claimants filed a new lawsuit, but the court
system's first two levels dismissed it by establishing no connection between the
subsidiaries and the parent company.34 In 2020, the Argentinian Supreme Court denied
following up on the appeal on the same grounds.35
In their long battle seeking redress, the Ecuadorian plaintiffs then submitted
the Sucumbíos Provincial Court decision to the Brazilian Superior Court of Justice
(STJ) in March 2013 to be ratified and enforced in Brazil.36 The Federal Prosecutor
Office (MPF) opinion was against the enforcement of the Ecuadorian decision in
Brazil. As Argentinian's decision, the stance taken was due to a purported violation of
public order given the indication of fraud in the Ecuadorian case.37 In September 2017,
the petitioners submitted a request to withdraw the lawsuit, affirming there was ‘proof
that the judgment would not be impartial and there would be no guarantee of a fair
decision.’38 Chevron disagreed with this request. Thus, the case proceeded to trial. On
Supreme Court of Canada, Daniel Carlos Lusitande Yaiguaje, et al. v. Chevron Corporation, et al., 04 April 2019,
https://decisions.scc-csc.ca/scc-csc/scc-l-csc-a/en/item/17657/index.do (Accessed Feb 08, 2021).
29

30

117.100 — CS, 2013/06/04. - Aguinda Salazar, María c. Chevron Corporation s/precautionary measures.

Corte Suprema de Justicia de la Nación. A. 253, XLIX, REX. Maria Aguinda Salazar v. Chevron s/medidas
precautorias. June 04, 2013.
31

32

Ibid.

33

Ibid.

Cámara Nacional de Apelaciones en lo Civil, Aguinda Salazar y Otros c/Chevron Corporation s/Exequatur y
Reconocimiento de Sentencia Extranjera, 03 July, 2018, https://www.cij.gov.ar/d/sentencia-SGU-75955b8b-2f8d-4053be31-74515db7e837.pdf (accessed Feb 08, 2021).
34

Corte Suprema de Justicia de la Nación, CIV 97260/2012/CS1, Aguinda Salazar, María y otros c/ Chevron Corporation
s/
exequátur
y
reconocimiento
de
sentencia
extr.,
30
July
2020,
http://sjconsulta.csjn.gov.ar/sjconsulta/documentos/verUnicoDocumentoLink.html?idAnalisis=759133&cache
=1612793364022 (Accessed Feb 08, 2021).
35

Brazilian Superior Court of Justice, Contested Foreign Sentence n° 8542, 29 November 2017,
https://ww2.stj.jus.br/processo/revista/inteiroteor/?num_registro=201300810951&dt_publicacao=15/03/2018
(accessed Feb 07, 2019).
36

37

Ibid.

38

Ibid.
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29 November 2017, the STJ issued its decision and denied the enforcement of the
Ecuadorian judgment under two central arguments: (a) the lack of Brazilian
jurisdiction and consequently a lack of plaintiff's legitimacy and legal interest and (b)
offense to national and international public order. 39 On the first point, Justice Salomão
found that Chevron had no business activity in Brazilian territory other than Chevron
do Brasil. Chevron's Brazilian subsidiary was not a respondent in the Ecuadorian
lawsuit and was a separate legal entity with its assets. On the second point, Justice
Salomão accepted the public prosecutor's opinion that the Ecuadorian case involved
violations of public order in the form of fraud and illegalities.
However, the Brazilian Court did not verify for itself the existence of fraud
and illegality. It instead blindly took the argument upheld in the American Court in a
not yet definitive ruling for granted. The Brazilian Court left unanswered which fact
of the final Sucumbíos Provincial Court's decision, upheld by the Ecuadorian National
Court of Justice, mounted to a public order offense under Brazilian laws. In doing so,
Brazilian judges seemed to presume a US judgment naturally more reliable and truthful
than an Ecuadorian one or, worse, that a peripheral State's ruling is not worthy of
regard.
Finally, to suspend all hope of obtaining redress, through the Investor-State
Dispute Settlement (ISDS) mechanism, the Permanent Court of Arbitration in The
Hague ruled in favor of Chevron. It applied the Ecuador—US Bilateral Investment
Treaty and the agreement on environmental damage signed in 1998 between Ecuador
and Texaco Petroleum Company that exempted the TNC from liability for
environmental pollution.40 As Pellegrini et al. explain, the arbitration is divided into
different tracks. Still, the partial award of the second track decided in 2018 ordered the
Ecuadorian State to ‘take immediate steps, of its choosing, to remove the status or
enforceability of the court decision against Texaco/Chevron.’41 This arbitration stands
out for the retroactive application of benefits from an International Investment
Agreement (IIA) concluded in 1993 after Texaco/Chevron had ceased operating in
Ecuador and for the possibility of one more defeat for the Ecuadorian State and the
plaintiffs. In the third track of the arbitration, the Court will decide whether the

Brazilian Superior Court of Justice, Contested Foreign Sentence n° 8542, 29 November 2017,
https://ww2.stj.jus.br/processo/revista/inteiroteor/?num_registro=201300810951&dt_publicacao=15/03/2018
(accessed Feb 07, 2019).
39

Gabriela Cristina Braga Navarro, ‘A Comparative Analysis of International Enforcement Procedures in the
Chevron Case’. (2018) 8 MPIL Research Paper Series 7.
40

41

Pellegrini et. Al. (2020) 464.
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Ecuadorian State must compensate Chevron for the alleged damage caused to the
company by the Ecuadorian lawsuit.42
The above-sketched rejections of the petitions to endorse and enforce the
Ecuadorian ruling show how TNCs take advantage of every possible legal device, such
as the diversity of legal personalities and multi-societal compositions, to avoid legal
ramifications. When this strategy is not enough, the TNCs mount a discrediting
campaign to retaliate against victims, lawyers, and supporters. Political representatives
of the peripheral States sign IIAs to the detriment of their own people's rights and
environmental integrity. Besides that, most of the judges in peripheral Countries
adjudicate cases that could hold companies accountable, reproducing the same
behavior of local elites that are well disposed to support the installation and the
unconstrained performance of the TNCs. Of course, the Chevron case is more than
contentious, considering the disproportionate and unprecedented losses and damages
the plaintiff's lawyer suffered and the odd benefits obtained from ISDS. Other similar
cases seeking corporate liability could not unfold in such a way. However, all these
case's legal deployments, but the Ecuadorian ruling, point to the same direction: TNCs
rest on a broad and well-structured scheme of impunity.
3

Coloniality: Why the TNCs’ Victims Always Lose Out

Since the beginnings of European conquest and colonization of the Americas and
beyond, TNCs have been central players in controlling labor, natural resources, and
the economic and cultural domination of peripheral peoples and territories. Global
trade routes, made effective with Magellan's expeditions in the sixteenth century after
the conquest of America by Christopher Columbus, enabled imperial disputes over
resources, slaves, and new markets that became intense with large corporations'
participation.43 Koskenniemi contends that ‘much of Europe's expansion took place
through private operators, colonial or trading companies, and by way of private
contract and the exercise of the right of private property.’44
The first transnational companies were mainly of English and Dutch origin,
which formed state-financed, commercial monopolies and acquired remarkable power
as states granted territories to these companies.45 For this reason, Barreto and others
42

Ibid.

Nayan Chanda, Bound together: how traders, preachers, adventurers, and warriors shaped globalization (Yale University Press,
2007).
43

Martti Koskenniemi ‘Introduction: International Law and Empire—Aspects and Approaches’ in Martti
Koskenniemi, Walter Rech & Manuel Jiménez Fonseca (ed.) International Law and Empire: Historical Explorations
(Oxford University Press, 2016) 8-10.
44

45

Chanda (2007).
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have challenged the undisputed Westphalian conception of the single-subject structure
of international law. Barreto claims that this conception focuses exclusively on the
geography of Europe and ‘makes invisible the crucial role empires and companies have
accomplished in the construction and evolution of the international legal order since
early modernity, granting them freedom and impunity for their destructive designs.’46
The author shed light on the role of Dutch East and West India companies—the VOC
and the WIC – in the Netherlands' rise as a sovereign state and empire at the end of
the Eighty Years War and independence from Spain. At this time and after the
Westphalian Peace, the VOC was imbued with a variety of State-like powers, such as
to settle colonies, build fortifications, conscript military force, perform judicial
functions including administering justice, keeping people in prison, and executing
convicts, the authority to celebrate treaties with the heads of local kingdoms, and also
to wage war.47 Miles observes that VOC and other chartered-companies, like English
East India Company and Levant Company, engaged in governance practices across
the globe through empire-like structures and used legal extraterritoriality as a tool to
control territories and populations as well as to support their trading activities.48
Through the Royal Charter from Britain, which succeeded the Netherlands as
the new European maritime power, the British East India Company obtained ‘the right
to mint coins at its subsidiaries abroad, exercise justice in their settlements and, more
crucially, wage war.’49 The British West India Company, on its part, mastered a new
form of mercantilism, different from what had been practiced until then by Portugal,
Spain, and the Netherlands, based on three new mechanisms, namely, ‘direct
colonization, capitalist slavery, and economic nationalism.’ 50 Direct colonization
meant the taking over territories in their entirety, not just the creation of ports of call,
as previous colonizers did. It brought about direct control by the British Crown over
various regions, especially India.51 Vast economic potential and scarce labor turned
British Crown Companies towards slave labor, mostly from Africa, to maximize
profits, expand infrastructure, and gain world market domination. 52 Consequently,
José Manuel Barreto, ‘Cerberus: Rethinking Grotius and the Westphalian System’ in Martti Koskenniemi, Walter
Rech & Manuel Jiménez Fonseca (ed.) International Law and Empire: Historical Explorations (Oxford University Press,
2016) 161.
46

47

Ibid, 160.

Kate Miles, ‘Uneven Empires: Extraterritoriality and the early trade companies’, Daniel S. Margolies, Umut Özsu,
Maïa Pal & Ntina Tzouvala (eds.) The Extraterritoriality of Law: History, Theory, Politics (Routledge, 2019).
48

Nick Robins, A corporação que mudou o mundo: como a Companhia das Índias Orientais moldou a multinacional moderna
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British Crown Companies accrued a massive financial surplus, albeit under substantial
state control (as did France later). The Crown directly oversaw private activity and, in
so doing, implemented economic nationalism. 53 This history, which began in the
period of the Indian Companies, is inherited by international law today, evident in
[the] company's ability to evade the consequences of its actions. After all, an insidious
corollary of the Company's speculative drive to dominate the market was its propensity to
engage in immense crimes, assured that there were no domestic and international
deterrents. Much of the problem was in the legal void of a time when the courts of Europe
and Asia were badly equipped to hold corporations and their executives accountable. 54

The central role of large TNCs in the capitalist world system, though more widespread
in recent years, is not new. The large companies, and not the central states directly,
were the early agents of European colonialism. Colonialism is not a recent
phenomenon. In the pre-modern times, many civilizations established settlements and
maintained imperialist relations in other people's territories. However, European
colonial practices are distinguishable from previous ones.55 First, the scale and variety
of settlements that characterized modern colonialism was a distinctive form of global
scale imperialism. Second, European colonial expansion coincided with the
development of the modern capitalist economic system. The colonies functioned as
raw materials suppliers through unpaid work to fuel the developing bourgeois societies.
From the conquest and control of America and the Atlantic, colonial exploration built
the world capitalist system's initial foundations, which successive waves of
colonization in Africa, Asia, and Oceania boosted. 56 As the Peruvian sociologist,
Anibal Quijano pointed out, ‘ongoing globalization is, above all, the culmination of a
process that began with the constitution of America, colonial/modern capitalism, and
Eurocentricity as a new standard of world power.’57
For Dussel, the colonial enterprise began in 1492. At this very moment,
America was conquered and enabled European peoples and States to assert their
planetary control over the rest of the world that became their periphery. Latin America
took its place as the first periphery in modern history, followed by Africa and Asia. An
important reason to explain this center-periphery logic is that European colonial
domination was not only economical but rooted in a discourse of European superiority,
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which supported the idea of colonized peoples' dependence on superior European
standards of science, knowledge, and society. 58 Hence, Mignolo maintains that
colonialism is constitutive of modernity and not its side effect. The "Americas" is the
consequence of the nascent European commercial expansion, so that the conquest,
the genocide of the Indigenous peoples, the enslavement, and the displacement of
African peoples to the Americas, were the foundations of modernity more than the
French and industrial revolutions.59
Quijano and Wallerstein note that ‘America has not incorporated itself into an
existing capitalist world economy. A capitalist world economy would not take place
without America’.60 It is because America provided for the establishment of a capitalist
world-economy the first two requirements to attain such an enterprise, namely: (a) the
geographical expansion of the world, as America became a vast new space suddenly
appeared in the world map; (b) the development of various labor control methods for
different products and zones, once the conquerors experienced and applied multiple
forms of labor control in the Americas; and (c) the creation of relatively strong state
apparatuses such as those in center states of the capitalist world economy.61 In this
vein, Wallerstein argues that a modern world-system began to emerge at the end of
the fifteenth century, embracing Europe, America, and eventually spanning the globe.
The capitalist mode of production of this emerging world system is ‘marked by an
axial division of labor between the central processes of production and the peripheral
processes of production, which has resulted in an unequal exchange favoring those
involved in the central processes of production.’62 This world-system established two
processes. First, it gave rise to central and peripheral states according to their different
economic system roles. Second, it created a distribution of productive tasks with
varying modes of organization and division of labor. 63
America became the laboratory for the unconstrained development of these
two processes that engendered the world-system. It was the first modern periphery
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and the second process of organization and division of labor took into account the
classification of new social identities. According to Quijano, it mounted to a new
pattern of world power which he calls coloniality. 64 Coloniality is based on the
imposition of a racial/ethnic classification of the world's population to make this
world-system operative. 65 Thus, Quijano introduces the idea of race as central
to the colonial pattern of power that marks the world system:
in America, the idea of race was a way to give legitimacy to the relations of domination
imposed by conquest. The subsequent constitution of Europe as a new identity after
America, and the expansion of European colonialism to the rest of the world, led to the
elaboration of a Eurocentric perspective of knowledge, which espoused the theoretical
elaboration of the idea of race as a naturalization of these colonial relations of domination
between Europeans and non-Europeans.66

Many authors have been stressing the ability of colonialism to make room for modern
constructions of difference, mostly grounded on the idea of race67 that enables colonial
rule to exclude the colonized from humanity as essential to their exclusion from
institutions of political sovereignty.68 For Mahmud, History and the liberal exclusions
created the ‘modern grammar of racial differences,’ whose four interrelated premises
are:
(i) that there is an essential difference between Europeans and other races in the world; (ii)
that there is a racial hierarchy with the European at the top, followed by Asians, African
and aboriginals, in a descending order; (iii) that Europe, being the subject of History, had
the right, nay the duty, to govern other races, to impregnate them with reason, progress
and the rule of law; and (iv) that the salvation of lesser races rested in subjugation by
Europe, to aspire to Europe's present as their future, this being the only path to enter
History.69

Because of that, Europeans placed themselves in a position of superiority over the rest
of the world. A massive doctrine and political practices helped ensure their
civilizational role before the so-called moral and political infants non-Europeans.
Notably, the enlightenment enabled a hierarchization that ranges from the "advanced"
to the "backward" races.70 To be colonized by a superior race became legitimate once
64
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the Masters could drive the inferior human beings to a higher development stage and
bring about civilization. The contact could eventually bring the deficient colonial
subjects – the savages and barbarians – into History as a path towards progress:
‘History, then, became a record of progress of superior races and, by that standard,
the stagnant, backward races had no History; colonialism, as a project of bringing the
backward races into the universal History, bridged Enlightenment with modern
constructions of race.’ 71
In early Hispanic colonization in the Americas, colonizers described newly
discovered indigenous peoples as primitive, crude, irrational, and childlike. This
disqualification served to justify domination, enslavement, extermination, or
assimilation, but not without a purpose: the usurpation of their lands and natural
resources. Therefore, rather than bringing the "savages" to the civilized world, this
discourse enabled destruction of peoples and cultures' and consolidated western
epistemological power.72
To maintain that the dominated people are not victims of a power conflict but
inherently inferior and incapable of any valuable endeavor was and continues to be
essential to excuse asymmetrical power relations as well as labor and natural resources
exploitation in the peripheries of the world-system. 73 Drawing from Quijano's point
of view, the process of establishing the capitalist world-economy would have two axes:
a) the structure of difference between conquerors and the conquered according to the
idea of race, a biological difference that would place certain groups in an inferior
condition in comparison to others and become the founding element of domination
resulting from conquest;74 and b) the articulation of all historical mechanisms of labor
control, as well as its resources and products, in the interest of capital and the world
market.75 These founding axes defined the dependence of Latin American countries
on the Global North that the Brazilian economist Ruy Mauro Marini had described as
a relationship of subordination between formally independent nations, within which the
framework of relations of production with subordinate nations are modified or recreated
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to ensure the extended reproduction of dependency. The consequence of dependence can
therefore be nothing more than further dependence. 76

Large private and public TNCs are the leading players of this past and current capitalist
world-system rooted in colonial times, perpetuating what Quijano calls coloniality. 77
TNCs rarely have local headquarters in the Global South, where they usually operate
through subsidiaries. Simultaneously, the local people in the South are most affected
by environmental damage, overexploitation, and loss of their lands and resources, in a
sense that Chevron case clearly illustrates.
However, the colonial logic behind this case goes beyond a simple NorthSouth asymmetrical relationship. Casanova's concept of internal colonialism78 sheds
light on how postcolonial societies replicate the colonial logic within and among
themselves, as happened in the Chevron case when the Judiciary of neighboring States
denied the enforcement of the Ecuadorian decision or when the States attract
companies and investments to the detriment of the affected populations’ basic human
rights. For the author, a colonial situation can exist, even in the absence of a colony,
as it is legal-politically defined. 79 Internal colonialism is the situation of peoples,
minorities, or nations colonized by the nation-state that suffer conditions similar to
those that characterize them in colonialism. They are in a position of inequality vis-àvis the elites of the dominant ethnic groups and have little or no power to influence
the political and economic decisions that affect them. These groups do not participate
in the highest political and military positions in the central government, except as
‘assimilates.’80
Original quote: ‘entendida como una relación de subordinación entre naciones formalmente independientes, en
cuyo marco las relaciones de producción de las naciones subordinadas son modificadas o recreadas para asegurar
la reproducción ampliada de la dependencia. El fruto de la dependencia no puede ser por ende sino más
dependencia’. Ruy Mauro Marini, América Latina, Dependencia y Globalización (CLACSO, 2015) 111.
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In Latin America, Casanova explains that newly-formed states' international
and internal structures did not undergo significant change after independence from
Europe. 81 At the internal level, the "colonizer/colonized" dualism was maintained,82
giving rise to internal colonialism defined as
a structure of social relations of dominance and exploitation between heterogeneous,
distinct cultural groups. If any specific difference refers to other relations of dominance
and exploitation (city-countryside, social classes) it is the cultural heterogeneity that
historically produces the conquest of some peoples by others, and that allows to speak not
only of cultural differences (that exist between urban and rural population and in social
classes) but of civilization differences.83

Internal colonialism does not coincide fully with the Marxist structuring of class
society because it is not only a relationship of domination and exploitation of workers
by the owners of production means. It is a relationship of domination and exploitation
of one population (with its different classes, owners, and workers) by another
population that also has other classes (owners and workers), being differentiated by
the role they play in the colonial structure of so-called “post-colonial” societies, such
as Latin American ones.84
Racism and racial segregation are essential to the colonial exploitation of some
peoples by others because they dehumanize and determine the treatment of individuals
according to the place they occupy on the social scale. For this reason, even after
independence, racial divisions remain, creating privileged and marginalized groups
whose distances are not only socio-economic. Groups that do not recognize each
other as part of the same human community divide postcolonial societies. There is a
colonial continuum in which white elites take the place of social privilege from the
colonizers and exploit groups whose subordinate position continues to be justified by
the colonial discourse that stereotypes them and demeans their humanity. It does not
matter if they are nationals of the same state.85
The supposed superiority of one group over the inferiority of another within
the same state is the determining factor in their relations. It explains the exploitation
of one group over others, from which external actors, such as TNCs, can easily take
advantage. As Casanova remarks, internal colonialism combines with international and
transnational colonialism, where powerful oligopolistic or governmental companies
are central players. The logic that ‘"what is good for General Motors is good for the
81
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world" corresponds to the common sense of international colonization coupled with
internal and transnational colonization.’86
Drawing from Casanova’s conceptualization, the pervasiveness of
“colonizer/colonized” dichotomies drive asymmetrical power relations between the
Global North and South and within the Global South, thus characterizing coloniality.
Dichotomies such as East/West, primitive/civilized, magical-mythical/scientific,
traditional/modern, and non-European/European created hierarchical values where
some people and cultures are placed at the inferior negative pole to justify their
domination, marginalization, exploitation, and disregard. As in colonial times, local
elites have been instrumental in subjugating their supposed inferiors. 87 In the global
south, local elites, including public officials, reproduce towards groups perceived as
culturally inferior the same logic of asymmetry of power that pervades the north-south
relations to maintain their privileges.
4

International Law: The Victims’ Protection that Never Comes

The United Nations has long been a stage for developing mechanisms to hold TNCs
accountable for human rights violations. However, those interested in accomplishing
this mission have been encountering many obstacles. By the influence of the Bandung
Conference of 1955, the UN first turned its attention to the relationship between
TNCs and States in the 1960s,88 following the ‘decolonization process that took place
after World War II, since the former colonies considered the economic influence of
the metropolises a manifestation of its imperialism, now exercised through
corporations.’89 In 1962, the United Nations established the UN Conference on Trade
and Development (UNCTAD), and three conferences were held to discuss matters
accordingly. In the third one, which occurred in Chile in 1972, President Salvador
Allende denounced the entire State's lack of control over Multinational corporations.
According to Allende, these corporations ‘arrogate to themselves the role of agents
promoting the poorer countries' progress,’ acting solely on his exclusive account and
his interests and policies.90 Developed countries' representatives firmly opposed his
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position and proposals, chiefly the U.S., and soon after, his government suffered a coup
d’état that resulted in his own death. So that, after years of contempt, in 1974, the UN
General Assembly approved Resolution 3201 that provided, among other things, for
the ‘regulation and supervision of the activities of transnational corporations by taking
measures to assess the interests of where such transnational corporations operate.’ 91
The Resolution was part of a series of endeavors that attempted to deal with
responsibilities (activities of transnationals) and rights (treatment of transnationals by
host states).92 However, as Pahuja explains, the accomplishments of 1974, after almost
two decades of the battle to regulate corporations and refrain the plunder in the Third
World Countries, were disappointing. For her, ‘these re-framings legitimize what was
later to become an article of faith in many quarters - that the core, "normal" activity
of corporations was unquestionably "good," and that a sphere of corporate freedom
of action was therefore needed.’93
In 1998, the Sub-Commission on the Promotion and Protection of Human
Rights created a working group to analyze transnational corporations' business
methods.94 The presentation by the then Secretary-General of the United Nations,
Kofi Annan, in 1999, of a Global Compact initially composed of nine principles in the
areas of human rights, labor relations, and the environment stands out.95 According to
Wunsch, 96 ‘the Covenant represents a significant movement in the sense that the
Organization has established relationships not only with states but also with non-state
actors.’ However, human rights defenders harshly criticized the Compact for being
vague and providing only voluntary moral guidance to companies, demonstrating the
continued influence of the Corporate Social Responsibility movement despite the
growth of a Business and Human Rights Movement.97
In 2003, the United Nations Subcommittee on the Promotion and Protection
of Human Rights approved, through Resolution No. 16, the Draft Rules on the
Responsibilities of Transnational Corporations and Other Commercial Companies
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concerning Human Rights. The Subcommittee's intention was for the rules contained
in the project to become binding.98 These norms ‘expressly state that both states and
corporations have a responsibility to promote, ensure, respect and protect human
rights as a primary responsibility.’ 99 According to Anita Ramasastry, 100 ‘the Draft
represented a restatement of existing human rights obligations, found in diverse
treaties, and an application of those principles to corporations.’ However, the UN
Human Rights Commission refused the draft because the rules did not have legal
legitimacy. After all, companies were neither considered subjects of international law
nor objects of sanctions by international bodies. 101 A vital feature of these latter
attempts to make TNCs accountable for human rights violations was the effort to
catalog human rights responsibilities. Unlike earlier UN attempts, TNCs, other
business bodies, and NGOs actively took part in the process.102
Another phase of seeking to ensure corporate compliance concerning human
rights began in 2005 when John Ruggie, a professor at Harvard University, was
appointed as the UN Secretary-General's Special Representative for Business and
Human Rights. 103 Bilchitz and Deva identify three distinguishing elements to this
phase: a) extensive consultation with a wide range of stakeholders, which allowed nonstate actors a more decisive role than states; (b) the participation of transnational
corporations and business organizations; and c) a concern for principled pragmatism.
Principled pragmatism refers to a commitment to human rights alongside a pragmatic
approach to creating real change in people's daily lives.104
In 2011, Ruggie presented the final product to the UN Human Rights Council:
the Guiding Principles on Business and Human Rights (UNGPs), which the Council
subsequently approved.105 This document contains 31 principles founded on the three
pillars that Ruggie presented as central to the relationship between business and human
rights:
1) The state duty to protect against human rights abuses by third parties, including business
enterprises, through appropriate policies, regulation, and adjudication; 2) independent
corporate responsibility in respecting human rights, which means that business enterprises
98
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should act with due diligence to avoid infringing on the rights of others and addressing
adverse impacts with which they are involved; 3) the need for greater access by victims to
effective remedy, both judicial and nonjudicial. Simply put: states must protect; companies
must respect; and those who are harmed must have redress.106

The principles reinforce ‘the State's status as being largely responsible for preventing,
respecting, and even repairing human rights violations since it is up to them to protect
Human Rights, as well as to ensure that companies respect them in their
territory.’107 As Florian Wettstein108 points out, Ruggie hesitated to endorse the idea of
a treaty on transnational corporations and human rights. Consequently, the final
document established several obligations for States but no binding obligation for
TNCs, as they remain in the dimension of so-called soft law.109
However, the UNGPs ended up increasing the pressure to end impunity and
establish a treaty on business and human rights.110 In response to this pressure, in 2014,
the UN Human Rights Council adopted Resolution 26/9, which established a Working
Group to draft a binding instrument.111 After that, three meetings were held in Geneva
and at the third meeting in 2017, the Working Group presented a document called
Elements for a Binding Legal Instrument Project on Transnational Corporations and
Other Companies with Respect for Human Rights. This document proposed a series
of issues that would be fundamental for constructing a binding treaty in the area of
Human Rights and Business in the understanding of the Working Group. Among
these measures, the document predetermines TNCs' direct responsibility for the
human rights violations they commit.112
Ecuador also submitted a draft treaty in July 2018. However, the project was
severely criticized, especially by researchers in Business and Human Rights as well as
NGOs representing civil society. Adoración Guamán 113 summarizes the
shortcomings: (a) it is a regression in companies' liability for human rights violations
compared to the previous documents and does not anticipate direct binding
responsibility for culpable companies; (b) it is silent on public enterprise accountability,
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administrative accountability, and establishing a control mechanism with real powers
to monitor human rights violations; (c) it does not address gender issues or
transnational corporation activities in areas of conflict.
In July 2019, Ecuador presented a new draft that, although some advancements,
brought setbacks, such as voluntary rather than binding commitments and nonestablishment of a court to which affected individuals could turn.114 In August 2020,
Ecuador presented a new draft (called Draft Two) for analysis at the sixth Working
Group meeting, which took place in October of the same year, with no significant
progress. The NGO Global Campaign, which is part of the Group, criticized the Draft,
whose central point is the lack of elements that directly attack violations committed
by companies, not the States, as already envisaged by the UNGPs.115 Thus, the Global
Campaign points out that the Draft presented by Ecuador presents few innovations
in comparison to what already exists and should deepen the companies' direct
responsibility.116
Therefore, the UNGPs, albeit soft law, still represent the most advanced
international law steps to bind TNCs involved in human rights violations, although
Allende's complaint in the 1970s and some peripheral States' attempts to hinder the
uncontrolled corporation power. As the Chevron case demonstrates, the corporate
veil or the separate legal personality doctrine is still the leading legal barrier to holding
TNCs liable for human rights abuses and environmental violations committed by their
subsidiaries before domestic Courts.117
According to this principle, a company's responsibility in a corporate group is
not necessarily passed on to others or to the parent company simply because they are
part of the same group. Each company is considered a separate legal entity. 118
Although TNCs organize themselves in different forms, local subsidiaries' legal
independence and their administrative link to a foreign-based managing nucleus are
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the core of these companies' operating model.119 When business mega-projects come
into play, the interest in bringing economic investment to host countries facilitates the
political pressure that these companies leverage against local institutions in peripheral
countries, including judicial bodies. One of the objectives may be to create obstacles
that prevent judicial sanctions.120
The fragmentation of these companies and the fact that, until now, they are
right-bearers in the international law make it very difficult to hold them responsible
for the harms that their operations cause to local people and communities in peripheral
States. The doctrine of limited liability largely applied by domestic Courts is permissive
to the impunity of parent companies even if they have abused human rights precepts
‘with full knowledge, or at least without ignoring the conditions under which they
perform.’ 121
Amnesty International lists three critical barriers to remedying human rights
abuses involving TNCs.122 The last two can be interpreted as results of the first:
1. When it comes to lawsuits against serious human rights violations, the
parent companies can still hide behind the corporate veil to deflect their
responsibility.
2. The forum non conveniens clause is still commonly invoked and applied in
common law jurisdictions such as Canada and the US. Besides prolonging
legal action, this clause often results in their dismissal.
3. Few companies today disclose meaningful information about their actual
and potential human rights risks and impacts.
TNCs know how to take advantage of these barriers. To maximize profits and
minimize accountability, transnational companies' legal structure allows them to
operate in peripheral/developing countries in ways that they cannot do at home.123
They also protect their interests through a global normativity called lex mercatoria or
commercial norms, as the use of IIA and ISDS mechanisms in the Chevron case
unveiled. 124 According to the Spanish jurist Juan Zubizarreta, the political-economic
relationship between developed countries and TNCs and their pressure on
Juan Hernandez Zubizarreta, Las empresas transnacionales frente a los derechos humanos: historia de uma asimetría normativa.
De la responsabilidade social corporativa a las redes contrahegemónicas transnacionales. (OMAL, 2009).
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international financial and commercial organizations allow TNCs to set out policies
and regulations favorable to their interests. 125 The combination of the power of TNCs
and developed countries places lex mercatoria in a supremacy position over international
human rights law and the interests of people affected by TNCs' activities. 126 In the
case of IIAs, they ‘limit the possibility of recourse to national courts by communities
and individuals affected by an investment and also severely constrain the ability of
nation-states to pass legislation that can be used to curb the excesses of multinational
corporations.’ Therefore, the IIAs entail an asymmetrical system to protect ‘the
interest of investors and intrude into the space of human and environmental rights.’127
The alliance between TNCs and developed countries victimizes vulnerable
people and communities in peripheral countries, such as Indigenous Peoples and other
minorities, which generally serve as the basis for corporations' global production
chains through supplying natural resources and labor. 128 International financial
institutions' monetary policies perpetuate debt dependencies in peripheral countries,
forcing them to apply austerity policies. Developed countries and international
financial institutions ensure that such policies reinforce the presence of TNCs in
peripheral countries, reducing the population's quality of life. Peripheral countries are
often compelled to relax their economic controls, privatize public services, and open
up commercial borders to attract TNCs. 129 This desperation for foreign investment
results in eroding legal sanctions for human rights violations. 130 According to
González and Ramiro, this allows TNCs to act free of any control from the State or
civil society, considering their economic and political power, transnational character,
legal versatility, and the complex structures they use to circumvent domestic and
international law. 131
The absence of domestic and international mechanisms capable of stopping
the power and advancement of global corporate law, coupled with the political power
of TNCs and supranational financial bodies, generates what Zubizarreta 132 calls an
architecture of impunity. A plurality of regulations (free trade, investment treaties,
resolutions of institutions such as the World Trade Organization and the World Bank,
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as well as inter-company dispute settlement mechanisms, among other things) confers
considerable legal, political, and economic power to TNCs. 133 Zubizarreta explains
that the existence of supra-state economic-financial agents and organizations (e.g.,
transnational corporations, the International Monetary Fund, the World Bank, and so
on) generates an institutional network with its own normativeness that amounts to a
"normative hyperinflation." These organizations use State and international legal
categories and principles and private practices to regulate international trade in ways
that state agents cannot do due to their institutional and territorial limitations. As the
Chevron case demonstrates, this normative hyperinflation enables economic and
financial institutions to control international trade and manage the legal apparatus
through arbitrary dispute resolution systems. As much as each country's domestic law
possesses enforceable legal authority, this power eventually yields to the economic
control exercised by TNCs and the practices of the large law firms that represent them.
The countries considered peripheral end up conforming their domestic legal systems
to Global Corporate Law.134
The lengthy discussion that vividly started in the 1960s in the aftermath of
decolonization processes and the claims to liberate the Third World’s economies from
dependence have not made significant progress. The currently available grievance
mechanisms are still minimal to oppose the architecture of impunity and preclude the
detrimental impacts of TNCs’ activities on the human rights and environment in the
peripheral States. As a result, seeking redress through domestic Courts appears to be
utterly risky for the victims.
5

Final Remarks

In the case analyzed, Chevron withdrew from Ecuador. In several jurisdictions across
the global South and North, Chevron has managed to successfully evade accountability
for the trail of destruction it left behind.
The concept of coloniality taught us that devaluing and dehumanizing
vulnerable populations in the world periphery is central to justifying overexploitation
and TNCs' impunity. Since colonial times, the most affected people by the harmful
effects of economic globalization have been treated as too subordinate subjects or as
obstacles to the so-called development. What Dussel calls the developmental fallacy the discourse that legitimized colonialism and its mission to put the colonized on the
path of "civilization, development and progress" - is a keystone to bear the impunity
Stop Corporate Impunity, ‘Ideas y propuestas para avanzar hasta un Tratado Internacional de los Pueblos para
el Control de las Empresas Transnacionales’ (December 2014) https://www.stopcorporateimpunity.org/wpcontent/uploads/2016/11/PeoplesTreaty-ES-dec2014.pdf (accessed 10 February 2019).
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and unconstrained performance of TNCs, as Chevron case is an outstanding example.
In the name of development, TNCs settle in peripheral countries, despite the way their
operations, directly and indirectly, affect local communities, their environment,
livelihoods, safety, and integrity.
On the other hand, the host States, which are legally obliged to protect their
own populations' human rights, attract and encourage the operations of large
corporations despite the high human and environmental risks and costs. Ruggie notes
that states fail to implement laws proscribing abusive corporate conduct in many cases
because ‘they lack capacity, fear the competitive consequences of doing so, or because
their leaders subordinate the public good to private gain.’
In the case of Chevron's operations in Ecuador, the parent company is
headquartered in the United States and found legal protection in the US Courts by
mechanisms that, as we have seen, prevented extraterritorial liability. Although the
host country's Judiciary had held Chevron accountable, determining compensation for
the victims, this award has been hindered by a lawfare promoted by Chevron. This
lawfare counted on the connivance of local elites, including the Ecuadorian State itself,
whose political representatives signed an unfavorable IIA with the US that eventually
emptied any possibility of redress for the victims. Under different angles, this case
stands out as a clear example of how coloniality operates to underpin relations of
domination from the Global North over the South and within the Global South.
The tortuous and frustrating long process carried out by Chevron's victims
exemplifies what Zubizarreta calls 'the architecture of impunity.' On the other hand,
the widespread TNCs' impunity rests on the reproduction of asymmetrical power
relations established during colonial rule when Companies were central players in
splitting the world into center and periphery and ranking populations to take advantage
of this.
With the help of the host countries' state apparatus, a system of impunity for
these companies is essential for maintaining a network of domination and centreperiphery dependency. TNCs easily obtain support from peripheral States, as we saw
in the Chevron case, once the rhetoric of development justifies the actions of TNCs,
despite devaluing local human and non-human communities.
In the Chevron case, we observe overlapping manifestations of coloniality:
asymmetrical power relations directed from North to South through state-sponsored
private companies as well as the privileges resulted from IIAs; the pervasive argument
that Global North will always bring civilization and development to the Global South;
the unreliability of victims and their testimony due to their cultural inferiority; and the
reproduction of coloniality by peripheral actors that malign their peers within the
periphery to assert their own cultural and legal superiority.
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